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Foreword 


This impressive new book, The Impact of War and Extraordinary Situations on 
Law in the Context of Aggression Against Ukraine, represents a significant con- 
tribution to the examination and understanding of Russias military invasion of 
Ukraine in 2022, a deeply destructive event in history and legal science. I am 
honoured to offer this Foreword to it. Having researched, written about, and 
taught international law extensively, I am confident that readers will find this 
book engaging as well as instructive regarding the legal and moral dimensions 
of the ensuing war. 

An initial perusal of the many topics examined in this book illustrates the 
breadth of its coverage, while thoughtful reading reveals its depth. This compi- 
lation of scholarly analysis is a must-read for academics and lay observers alike 
in the fields of international and domestic law, as well as within the sweeping 
overlay of human rights. Likewise, this book’s list of authors includes specialists 
whose expertise is well illustrated within its pages. 

The varied contributing authors examine Russias aggression against Ukraine 
in the context of armed conflicts and emergencies in three parts: (1) the role of 
values, identity, and human rights; (2) challenges for international law, including 
battlefield and genocide issues; and (3) challenges in specific fields of law, such 
as criminal prosecutions, constitutional requirements, elections in wartime, 
human rights in healthcare, and cyber defence. This scholarly book traverses the 
broad legal landscape. 

Russias notorious military invasion of Ukraine in February 2022 - boldly 
announced beforehand on television by Russian President Vladimir Putin - 
shocked the world. The first Russian missiles began exploding in Ukrainian ter- 
ritory minutes after Putin spoke (The Kyiv Independent 2022), while troops and 
tanks attacked from Russia, Crimea, and Belarus (Netherlands Times 2022). The 
continent of Europe had not experienced such a broad attack on national sover- 
eignty since World War II. Predictably, news media broadcasted the subsequent 
events in vivid detail, magnified by the personal video and audio messages sent 
around the world by legions of Ukrainian eye-witnesses (Aljazeera 2022a; Sangal 
et al. 2022). The war was on. So were the satellites. 

Within seven days, the International Criminal Court (hereafter - the ICC) 
prosecutor had announced the opening of an official war crimes investigation 
(Corder 2022). The United Nations (hereafter - the UN), the European Union 
(hereafter - the EU), the Council of Europe, the Organization for Security 
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and Co-operation in Europe (hereafter - OSCE), the North Atlantic Treaty 
Organisation (hereafter - NATO), the Group of Seven (hereafter - G7), and 
numerous Western democracies condemned the invasion, alleging numerous 
war crimes in violation of international law (BBC 2022; Aljazeera 2022c). Many 
Western countries simultaneously launched an extensive array of economic sanc- 
tions on Russia and set in motion the delivery of military weapons to Ukraine 
(Diehn 2022). Six days after the invasion, the UN General Assembly (hereafter - 
UNGA) adopted a Resolution condemning the invasion and calling on Russia to 
withdraw (UN News 2022). UN Secretary-General António Guterres amplified 
these calls: “The message of the General Assembly is loud and clear: End hos- 
tilities in Ukraine now. Silence the guns now. Open the door to dialogue and 
diplomacy now (UN News 2022). He based his statement on the foundational 
doctrine of the post-World War II international order, the totemic Article 2 of 
the UN Charter: 


Day after day, I have been clear that such unilateral measures conflict directly with the 
United Nations Charter. The Charter [Article 2] is clear: ‘All members shall refrain in 
their international relations from the threat or use of force against the territorial integ- 
rity or political independence of any state, or in any other manner inconsistent with the 
Purposes of the United Nations. The use of force by one country against another is the 
repudiation of the principles that every country has committed to uphold. This applies 
to the present military offensive. It is wrong. It is against the Charter. It is unacceptable 
(United Nations Secretary General 2022). 


The UN High Commissioner for Human Rights, Michelle Bachelet, empha- 
sised that ‘the death and destruction ... will scar generations to come. ... [T]he 
extent and intensity of fighting, as well as the number of civilian deaths strongly 
suggest that serious violations of international ... law have occurred’ (Deutsche 
Welle 2022a). The EU, geographically sensitive to the war, reacted immediately. 
On the day of the invasion, the collectively powerful European Council (heads of 
State or government) issued an unusually explicit condemnation: 


The use of force and coercion to change borders has no place in the 21st century. 
Tensions and conflict should be resolved exclusively through dialogue and diplo- 
macy. The European Council condemns in the strongest possible terms the Russian 
Federation’s unprovoked and unjustified military aggression against Ukraine. By its ille- 
gal military actions, Russia is grossly violating international law and the principles of the 
UN Charter and undermining European and global security and stability... Russia bears 
full responsibility for this act of aggression and all the destruction and loss of life it will 
cause. It will be held accountable for its actions. (Council of the European Union 2022) 


Five days later, the Presidents of the European Parliament, the European 
Commission, and the European Council, as well as the EU’s High Representative 
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for Foreign Affairs and Security Policy, met in an extraordinary plenary session 
where they were exhorted by live video appeals for support from Ukrainian 
President Volodymyr Zelensky and the Speaker of the Ukrainian Parliament 
Ruslan Stefanchuk (European Parliament News 2022b). EU Parliament President 
Roberta Metsola opened the meeting: 


We are here today in the dark shadow cast by Putin's war... An outrageous invasion of a 
sovereign, independent state... We will not look away when those fighting in the streets 
for our values face down Putin’s massive war machine. We will support the International 
Criminal Court's jurisdiction and investigation of war crimes in Ukraine. We will hold 
him accountable. (European Parliament News 2022b) 


Broad economic sanctions against Russia followed. Six packages of sanctions 
against the Russian government as well as companies and individuals responsi- 
ble for actions that furthered the assault on Ukraine included: the prohibition 
of certain goods (e.g., technology and energy related) being exported to Russia; 
a ban on the importation of valuable products from Russia (oil, coal, and steel, 
for example); the denial of access to EU airports and airspace for Russian planes; 
the denial of access to EU ports for Russias maritime fleet; the denial of most 
Russian bank transactions through the SWIFT system, and more (Council of 
the EU [ca. 2022]). The EU also blocked Russian media outlets Sputnik and RT/ 
Russia Today, both within or directed toward the EU, until the end of the war, 
and until the Russian outlets ‘cease to conduct disinformation and information 
manipulation against the EU and its member states’ (Council of the EU Press 
Release 2022). 

In a precedent-setting measure, just a week after the invasion the EU invoked 
the a directive on minimum standards for providing temporary protection in 
the event of a mass influx of displaced persons and on measures promoting a 
balance of efforts between Member States in receiving such persons and bearing 
the consequences thereof (hereafter - the Temporary Protection Directive), per- 
mitting fleeing Ukrainians to physically enter the EU, obtain residency rights, 
access the labour market, and qualify for housing, social welfare assistance, 
medical or other assistance, and means of subsistence (European Commission 
2020b). An estimated six million refugees have since fled Ukraine, exceeding any 
other refugee crisis in recent years, and the prompt, successful invocation of the 
Temporary Protection Directive has been hailed by some as a potential tipping 
point in humanitarian refugee protection (Benton and Selee 2022). 

June 2022 saw another politically symbolic and economically significant 
step: the EU granted Ukraine accelerated EU membership candidate status, ‘a 
bold geopolitical step hailed by Kyiv and the EU itself as an “historic moment” 
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...a symbol of the EU’s intention to reach deep into the former Soviet Union’ 
(Siebold and Melander 2022; Petrequin and Corder 2022). Commission President 
Ursula von der Leyen stated at the conclusion of the decisive European Council 
summit on June 24, 2022 that this decision ‘strengthens Ukraine, Moldova and 
Georgia, in the face of Russian imperialism. And it strengthens the EU. Because 
it shows once again to the world that we are united and strong in the face of 
external threats’ (Parker et al. 2022). 

Notably, Lithuania enforced EU sanctions strictly in another significant 
political and economic move in June 2022, when it barred Russian railroad 
access across its territory for the transport of steel, coal, and other materials to 
the Russian enclave of Kaliningrad, which unsurprisingly provoked the ire of 
Russian leaders (Euractiv 2022). 


War Crimes 


This book also examines the hugely important topic of war crimes. Thus, it 
is crucial for the reader to understand that international law has undergone 
a radical transformation over the past century with the outlawing of aggres- 
sive war as a means of settling disputes. Following World War I, some fifteen 
nations signed The General Treaty for Renunciation of War as an Instrument 
of National Policy (League of Nations 1919), often referred to as the Kellogg- 
Briand Pact, which flatly forbade aggressive war for the first time in history 
(Brownlie 2003). The League of Nations followed and failed, and World War II - 
more destructive than the First - subsequently befell the globe (Lee 1991). 
The adoption of the Charter of the UN (1945, hereafter - the UN Charter) 
and the formation of the UN in 1945 became the symbol and substance of 
a renewed desire by nations to construct a stable order for global peace and 
prosperity (UN 1945, Prologue; Art. 1). Both the Kellogg-Briand Pact and the 
UN Charter were grounded in the rejection of war as a legitimate means of set- 
tling international disputes, obliging signatories to settle disputes exclusively 
by peaceful means (Dexter 2000). Article 2, Sections (3) and (4) of the UN 
Charter explicitly require that: 


3. All Members shall settle their international disputes by peaceful means in such a 
manner that international peace and security, and justice, are not endangered. 

4. All Members shall refrain in their international relations from the threat or use of force 
against the territorial integrity or political independence of any state [emphasis added]. 
(UN 1945) 
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Russia’s 2022 invasion of Ukraine shocked the international order with its bra- 
zenness and lack of credible justification. In this rejection of today’s funda- 
mental principles of international law lies the essence of this blow to the global 
legal order. 

Furthermore, today international law establishes a broad web of rules for the 
conduct of hostilities in general (Detter, 2000 p. 166). The general principles of 
the IHL have largely become accepted, and were most recently articulated in 
statute form. The widely heralded Rome Statute (hereafter - the Rome Statute) 
created the ICC (Bassiouni 1998), and today offers a reasonably clear, contempo- 
rary definition of the modern-day offenses recognised by the global community. 

Part 2, Articles 5 through 8 bis of the Rome Statute list and define the vari- 
ous war crimes within the jurisdiction of the Court. Article 5 is straightforward, 
limiting its scope to ‘the most serious crimes of concern to the international 
community as a whole, namely: ‘(a) the crime of genocide; (b) crimes against 
humanity; (c) war crimes; [and] (d) the crime of aggression (Rome Statute 1998, 
p. 3). Then, in Articles 6-8 bis, the Statute defines those crimes which ‘Corre- 
spond in a general sense to the state of customary international law. The four 
categories of crimes are drawn from existing definitions and use familiar ter- 
minology (chabas 2017, pp. 77-78). Due to the length of these statutes, short 
summaries are offered here. 

Article 6 defines genocide as it is commonly understood: killing, seriously 
injuring, and forcibly transferring populations, with the ‘intent to destroy, in 
whole or in part, a national, ethnical, racial group, as such’ (Rome Statute, p. 3). 
Article 7 lists the many core crimes against humanity: murder, extermination, 
enslavement, imprisonment, torture, crimes of a sexual nature, and similar. 
Article 8 describes the acts that constitute war crimes as ‘any of the following 
acts against persons or property protected under the provisions of the relevant 
Geneva Convention (hereafter - GC)’: killing; torture or inhuman treatment, 
wilfully causing great suffering, or serious injury to body or health and similar 
(Rome Statute, p. 4). 

The notion of straightforward application fits many of these crimes. Many 
of the heinous crimes against humanity targeting civilians that are outlined in 
Article 7 have been described patently and repeatedly in government and agency 
reports and the media as part of the systematic attacks that have occurred in 
Russias invasion of Ukraine, especially murder, torture, rape, and other inhu- 
mane acts of a similar character intentionally causing great suffering or serious 
injury to physical or mental health. 

Likewise, Article 8 invokes the four GCs of 1949 (Best 1994, p. 80) that 
extended the protection of international humanitarian law to those not taking 
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part in the hostilities (e.g., health workers and civilians) and those no longer 
participating in hostilities (e.g., prisoners of war and wounded, sick or otherwise 
incapacitated soldiers) (International Committee on the Red Cross (hereafter - 
ICRC 2010). For the aforementioned categories of non-combatant victims, the 
following war crimes would also apply in Russias invasion of Ukraine: wilful 
killing, torture or inhuman treatment; causing serious injury; and the extensive 
destruction of property not justified by military necessity and carried out unlaw- 
fully and wantonly. 

Prosecution for these crimes in the ICC, or any court, would be possible and 
likely to succeed with the evidence being gathered and preserved at present. 
Captured soldiers and their field leaders would be the most common defendants. 

As noted above, Article 5 names the crime of genocide first in its list of the 
‘most serious crimes of concern to the international community as a whole’ 
(Rome Statute 1998, p. 3). The Rome Statute provides the accepted definition of 
the crime of genocide, copied from Article II of the original 1948 GC (Convention 
on the Prevention and Punishment of the Crime of Genocide [GC]), and rep- 
resents a codification of customary international law (Schabas 2017, pp. 88-89). 


Article 6 Genocide 


For the purpose of this Statute, ‘genocide’ means any of the following acts 
committed with intent to destroy, in whole or in part, a national, ethnical, racial 
or religious group, as such: (a) Killing members of the group; (b) Causing serious 
bodily or mental harm to members of the group; (c) Deliberately inflicting on 
the group conditions of life calculated to bring about its physical destruction in 
whole or in part; (d) Imposing measures intended to prevent births within the 
group; (e) Forcibly transferring children of the group to another group (Rome 
Statute 1998, p. 6). 

The actions of the Russian army easily qualify as several of the specific acts 
prescribed in the aforementioned Article. Undoubtedly, Russian soldiers and 
weapons have killed and caused serious bodily or mental harm to members 
of the group of Ukrainians. Moreover, they deliberately inflicted on the group 
conditions of life calculated to bring about its physical destruction, and the 
forcible transfer of children has been well-reported. Article 6 of the Rome 
Statute is clear in requiring only ‘any of the following acts’; thus, any one of the 
sub-articles of Article 6 would expose Russia to valid accusations of this most 
heinous crime. 

Finally, the Rome Statute’s subsequent Article 8 bis articulates the ‘Crime of 
Aggression, the enactment of which was as unexpected as it was revolutionary 
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(Schabas 2017, pp. 131-139). This crime focuses on the most powerful political 
and military actors. 


The Special Crime of Aggression 


Multiple scholars, lawyers, and other leaders have also recommended that the 
prosecution of the specific international crime of aggression, as articulated in 
Article 8 bis of the Rome Statute, would be especially appropriate and just in the 
circumstances presented by Russias publicly orchestrated invasion of Ukraine in 
2022 (Ochab 2022). Some also recommend that this act of aggression as a war 
crime would be most effectively prosecuted in a special hybrid court created by 
Ukraine in collaboration with one or more European institutions and supported 
by willing European States. 

Judges at the historic Nuremburg trial poignantly captured the significance 
of this crime: 


War is essentially an evil thing. Its consequences are not confined to the belligerent 
States alone but affect the whole world. To initiate a war of aggression, therefore, is 
not only an international crime; it is the supreme international crime differing only 
from other war crimes in that it contains within itself the accumulated evil of the whole 
[emphasis added]. (France et al. v. Göring 1948, p. 433). 


One prominent human rights advocate has also aptly urged that, as such a 
pure form of evil, ‘the crime of aggression cannot be left unpunished’ (Ochab 
2022). ‘[T]he crime of aggression is the beating heart of this whole issue, another 
adds; ‘at the end of the day, if Putin had not gone to war, none of the other crimes 
would have taken place’ (Roth 2022). A further expert reminds us that prevent- 
ing ‘the scourge of aggressive war is manifestly the central purpose of the UN 
Charter, as explicitly stated in the Preamble and Article 1 (1) (Trahan 2022). 

The highly focused crime of aggression, then termed ‘crimes against the 
peace; was first prosecuted in the well-known Nuremberg and Tokyo special tri- 
bunals after World War II, specifically dedicated to prosecuting the political and 
military leaders of Germany and Japan. This crime gradually received interna- 
tional acceptance as customary international law, and in 2010 it was included in 
the litany of crimes named in the Rome Statute (McDougall 2021, pp. 1-3). As 
its definition, outlined below, illustrates, it is designed for heads of state and top 
leaders in decision-making positions, and concerns acts that are actually easier 
to prosecute than the other categories of war crimes (Inglis 2022). 

Key legal actors agree that this level of accountability should be pursued. 
Ukraine’s President, Zelensky, has urged more than once that ‘existing judicial 
institutions cannot bring all the guilty parties to justice. Therefore, a special 
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tribunal is needed to address the crime of Russian aggression against Ukraine’ 
(AFP 2022a). In May 2022, ‘Ukrainian Foreign Minister Dmytro Kuleba offi- 
cially requested the support from G7 countries and the Council of Europe 
for the creation of a special tribunal to judge Russias ‘aggression’ against 
Ukraine: “This is the first official request from the Ukrainian government, 
said Anton Korynevych, Zelensky’s advisor’ (Maupas 2022). Korynevych also 
named the Hague as a possible site for this special court, hoping for as many 
other countries as possible to participate in order to strengthen its legitimacy 
(Majumdar 2022). 

The ICC’s defining Rome Statute offers the most contemporary articulation 
of such military aggression against a sovereign State. Article 8 bis of the Rome 
Statute was delicately designed to target the political and military architects of 
such international law and humanitarian disasters, enduring multiple rounds 
of contentious negotiations before finally being adopted in 2010 (Barriga and 
Grover 2011). Article 8 bis opens a new chapter and category for the ICC. 

The Russian military invasion of Ukraine patently qualifies on every criteria 
quoted above. Moreover, this extreme and public war begs for the prosecution 
of its leaders and participants at every level, but especially the top leadership of 
Russia, who took the pernicious decision to start the killing. The crime fits pre- 
cisely, and its prosecution should be straightforward. One human rights lawyer 
also recommends the crime of aggression because it targets those in power who 
made the decision to attack, rather than those who continue to carry out the 
order: “The very fact that you launched the war illegally against another country 
is enough. It’s a much easier crime to prove, and it is much more straightforward 
in terms of who’ responsible because it was announced publicly on television [by 
Russian President Vladimir Putin]. ... It is not a secret who the top generals are 
who are now executing iť (Schultz 2022). 

This Foreword has sought to orient prospective readers to the valuable offer- 
ings that follow. So many issues arising from the war in Ukraine require sophisti- 
cated inquiry, and these introductory comments are meant only to aid the reader 
in that task. In the end, many international and intergovernmental organisations 
will approach the task of ensuring accountability, and courts and rebuilding 
programs will follow - from the Ukrainian government to the EU, the Council 
of Europe, the OSCE, the UN, and numerous national governments. A formal 
judicial decree branding Putin and his generals as war criminals would echo 
down the halls of history long after — it is hoped - the Russians are driven out 
of Ukraine (Lacovara 2022). While convictions against individuals are the ideal 
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outcomes of international criminal law, this timely book reveals the many con- 
structive actions and remedies that will help reconstruct Europe after the war in 
Ukraine. 


Patrick R. Hugg 
Professor of Law Emeritus 
Loyola University College of Law, USA 
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Introduction 


Several crises have shocked the world in recent years, reshaping numerous 
norms that regulate inter-state relations, state and individual relations and even 
our daily lives in general. Even amongst these events, Russias aggression against 
Ukraine has been acknowledged by politicians and observers as a watershed 
moment in modern history, a turning point comparable in importance to the 
attacks on the World Trade Centre, the fall of the Berlin Wall, and even the assas- 
sination of John F. Kennedy (The Guardian 2022). Undoubtedly, the violence 
following the Russian invasion of Ukraine on 24 February 2022 has shaken the 
established international legal order in somewhat unexpected and unwelcome 
ways. Ukraine has become the crucible of a new global reality overnight, pro- 
ducing a new geopolitical alphabet that spells out a much-altered future (The 
Guardian 2022). Has it also produced significant change in the approaches of 
international law, and will this lead to the transformation of the international 
legal environment? Will it shape national legal developments, forcing them to be 
better prepared and more resilient in the face of such extraordinary situations? 

This peer-reviewed edited book “The impact of war and extraordinary situ- 
ations on law in the context of aggression against Ukraine’ represents the joint 
efforts of over 20 authors from Lithuania, Poland, the United States and Ukraine 
who gathered in spring 2022 under the leadership of Mykolas Romeris University 
(Lithuania) with a common objective to provide a legal assessment of the events 
in Ukraine and their potential effects on national and international legal systems. 


The research object. This book is primarily designed to address the legal chal- 
lenges arising for international law and selected fields of national law, both as 
a result of Russias war of aggression against Ukraine and more generally other 
extraordinary situations. The object of the research is the national and interna- 
tional legal framework in selected fields, specifically the transformation of legal 
norms and changes in their application when encountering emergency situa- 
tions. The authors test the concepts of the values underlying these laws against 
the effects of war, challenge existing legal approaches in international law in the 
face of emergencies, and evaluate the relevance and transformation of the legal 
regulation of Ukraine insofar as it addresses the changed circumstances in the 
state and society after the effects of the war. 

It should also be noted that the analysis of the transformation of legal regu- 
lation in Ukraine cannot be considered fully completed at this stage - after all, 
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Russias war against Ukraine continues. As of February 2024, the Ukrainian state 
is in an extremely difficult situation. The failure of the counter-offensive in the 
summer of 2023, the lack of funds in the state budget, the reduction of exter- 
nal financial assistance, the problem of mobilisation and outflow of the popu- 
lation from the country, as well as other challenges, allow us to predict that the 
Ukrainian Parliament will adopt a number of unpopular legal acts in 2024 that 
will significantly affect the legal status of Ukrainian citizens. Finding a reason- 
able balance between private and public interests will be a major challenge for 
Ukraine in the near future. 


The research aims and objectives. The book aims to analyse the ways in which 
national and international legal systems have been affected by Russias aggression 
against Ukraine since February 2022 and consider the challenges that lie ahead 
in this regard. It questions certain approaches that prevail in the international 
legal order whilst emphasising the importance of upholding international stan- 
dards of peace, stability and the rule of law. To achieve the aims of the research, 
the following objectives were established: 


1. to determine the relationship between law and moral values such as human 
dignity and freedom of conscience, assessing the impact of these values on 
legal interpretation with a view towards elucidating the deep-rooted factors 
that determine the effectiveness of legal regimes and at the same time outlin- 
ing potential solutions to the challenges that we face today in national and 
international legal contexts; 

2. to review the relevance of key elements of international law in a changing 
contemporary context, in particular during war and emergency situations, 
and to disclose both the need and potential for the transformation of interna- 
tional law or its continued resilience where relevant; 

3. to analyse the experiences of Ukraine and selected neighbouring countries 
with a view towards crystalizing the specificity of the application of legal 
norms in various fields of law in war and emergency situations on the basis of 
these experiences. 


The methodology of the research. Methodologically, the book follows the pro- 
cess of establishing the immediate and long-term effects of war and emergency 
situations based on the experiences of Ukraine, on general international legal 
order and specific fields of law. The research combines an ex post evaluation of 
events in Ukraine following Russias aggression on 24 February 2022 from a legal 
perspective with an assessment of the effects of the invasion on various specific 
fields of law and the future of the national and international legal order. 
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This begins by examining the underlying preconditions for the effectiveness 
of law as they relate to value-based systems, and the role of values in the applica- 
tion of law during war and emergency situations. The research then moves to an 
examination of selected key challenges faced by international law as exemplified 
by the Ukrainian experience, comparing the situation on the ground with the 
perspectives of existing standards on the prohibition of the use of force, jurisdic- 
tional issues in dispute resolution and international humanitarian law. Building 
on this, an attempt is made both to uncover elements of resilience and highlight 
the potential for transformation within international law. Finally, the effects of 
Russias war of aggression on selected fields of law are reviewed, outlining how 
and when the law should adapt to extraordinary emergency situations or remain 
resilient. Besides an ex post evaluation, a horizontal thread runs through the 
research that seeks to highlight how elements of different legal perspectives will 
engage with the post-war recovery of Ukraine. 

The following questions are addressed by the researchers: What effects has 
Russia’s war of aggression had on international law and specific fields of law? 
Should these effects lead to a change in the approaches of law and the broader 
legal order? Has the exigency of the situation compromised the prevalence of 
law? How can legal systems be better prepared for emergency situations, and 
where should they remain resilient? 


The structure of the book. The book is structured around the general ques- 
tion of the impact of war, aggression and extraordinary situations on national 
and international law, before then delving into specific issues related to specific 
fields of law. Chapter 1 of the book looks into the role of values and identity as 
a joint basis for legal developments during armed conflicts and other emergen- 
cies. Chapter 2 of the book reviews the challenges faced by international law in 
the context of armed conflicts and emergencies by examining the function of 
the prohibition of the use of force in contemporary settings, selected issues of 
international humanitarian law, the problem of genocidal intent from a histori- 
cal perspective and its applicability to the war of aggression against Ukraine, and 
jurisdictional challenges related to the coastal state rights dispute concerning 
sovereignty over territories in the context of international dispute resolution. 
Chapter 3 reviews specific challenges posed in particular fields of law by emer- 
gencies and armed conflict situations in order to examine how the law should 
change - or has already changed - to best address these challenges. Special focus 
is placed on the fields of criminal proceedings, lay participation in court pro- 
ceedings, environmental law, the law of elections, administrative procedure law, 
health law, business and human rights law and cybersecurity law. In addition, 
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a case study involving a neighbouring country affected by Russias aggression 
against Ukraine is presented in order to elucidate a more general problem relat- 
ing to the adaptation of the legislative process to this emergency situation. 

On behalf of Mykolas Romeris University Law School, we would like to 
express our gratitude to all authors, reviewers and editors for their contribu- 
tions. This book is our tribute to the ongoing debate surrounding the future of 
the international legal order following the events of February 2022. Through it, 
we wish to foster awareness of the fact that it is not international law, the rule of 
law and human rights that falter during emergencies, but ourselves when we fail 
to uphold them. 


Editors 
Prof. dr. Lyra Jakuleviciené and Prof. dr. Dmytro Luchenko 
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Chapter 1 Role of Values, Identity and 
Human Rights in the Context of Armed 
Conflicts and Emergencies 


1.1. Polysemy of Human Dignity in the System of Legal 
Principles 


1.1.1. Context 


The doctrine of human rights took shape after the Second World War as a legal 
instrument to ensure the impossibility of war. The foundational philosophical- 
legal concept of this doctrine is inherent dignity, the formulation of which 
brought about much debate and disagreement in the post-war years (Kivistö 
2012). According to the Preamble of the Universal Declaration of Human Rights 
(1948, hereafter - the UDHR), dignity is the foundation of freedom, justice and 
peace in the world for all members of the human family. Although all the Member 
States of the UN are parties to at least one of the nine core international human 
rights treaties monitored by independent expert committees - and 80% are par- 
ties to four or more human rights treaties, where it could be assumed that such 
recognition of the fundamental treaties represents the consolidation of human 
rights in the normative structure of the international community - humankind 
has not stopped fighting wars (Hasenclaver 2015, p. 441). The realities of Russia’s 
war of aggression in Ukraine show that the human rights doctrine that has been 
developed for more than half a century does not safeguard peace, and that its 
founding principle often remains a theoretical abstraction that is legally ineffec- 
tive and incapable of withstanding totalitarian threats. It is, therefore, necessary 
to keep coming back to the origins of this legal category and to the assessment of 
its significance in the system of legal principles. 

Although the idea of human dignity is an old one in philosophical tradi- 
tions, the first examples of the expressis verbis documentation of dignity in 
positive law are traced back to the 1848 Decree of the Abolition of Slavery in 
France, the 1944 Declaration of Philadelphia, the UDHR, the 1949 Constitution 
of the Federal Republic of Germany, the 1966 International Covenants of the 
General Assembly (hereafter - the GA) of the UN, etc. The Convention for the 
Protection of Human Rights and Fundamental Freedoms (1950, hereafter - 
ECHR) does not explicitly mention dignity; however, after two judgments in 
1995, the European Court of Human Rights (hereafter - ECtHR) recognised 
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dignity and freedom as the essence of the ECHR (C.R. v. United Kingdom 
(hereafter - the UK) 1995, para.42). In the Charter of Fundamental Rights of 
the EU (hereafter - the EU Charter), dignity is the first principle in the frame- 
work of principles of this instrument (Art. 1). Hence, human dignity is a recent 
phenomenon in positive law. Dignity was not expressis verbis enshrined in the 
declarations adopted in the United States of America (hereafter - the USA) or 
France in the 18th century or in later texts (Fabre- Magnan 2007, p. 3). Scholars 
argue that, for a long time, positive law was based on the principles of liberty 
and equality rather than on dignity (Braibant 2001, p. 88). This can be explained 
by the fact that for a long time the Western legal tradition was predominated by 
natural law, which views man and society as an organic and purposeful system. 
According to this theory of law, the nature of human beings and society, as well 
as the knowledge of purposes supported by the thinking that seeks the truth and 
the good, makes it possible to deduce specific natural rights that are currently 
referred to as human rights (Plésnys 2021, p. 14). The events of the Second 
World War, the search for a just framework for law and, later, the risks associ- 
ated with biotechnological advancement - which were addressed, inter alia, by 
the European Convention on Human Rights and Biomedicine - have rekindled 
interest in natural law and have led to the express recognition of human dignity 
in a number of key instruments of national and international law (Andorno 
2005, p. 96). Legal practice began to rely on dignity as an argument in the sec- 
ond half of the 20th century, especially in Anglo-Saxon countries, in order to 
emphasise the right of the individual to avoid the use of artificial life-sustaining 
technologies and the possibility of withdrawing (in the case of a terminal con- 
dition, with a doctor’s written order) from life-sustaining procedures (Macklin 
2003, p. 1419). The subsequent case law of the ECtHR has clarified that the 
right to life cannot be interpreted as having a negative aspect: i.e., Article 2 of 
the ECHR cannot be interpreted as conferring a completely opposite right, i.e., 
the right to die (Pretty v. UK 2002, para.39), and the right of a person to decide 
how and when their life will end, if they can freely form their will in this matter 
and act accordingly, is one aspect of the right to respect for their private life 
(Haas v. Switzerland 2011, para.51). An active philosophical and legal discourse 
on dignity is ipso facto an indication of contestation over fundamental legal 
concepts and a deconstruction of a coherent legal system (Fabre-Magnan 2007, 
pp. 5-6). This is reflected in the plurality of interpretations of dignity, with their 
striking contradictions (Sacks 2021, pp. 225-226) which go as far as extreme 
forms in which dignity is considered a ‘useless concept’ It is argued that wher- 
ever the concept of dignity comes across in law (e.g., in the protection of life, 
genetic technologies, clinical trials or other issues), it does not have anything 


Polysemy of Human Dignity in the System of Legal Principles 39 


distinctive apart from what is already provided for by other legal principles and 
norms (Macklin 2003, p. 1419). 

This section seeks to explore the importance of Kant’s ideas for the legal con- 
cept of dignity and relies on the views of Muriel Fabre-Magnan on the structural 
status of dignity in law, as well as on the summarising insights on dignity in the 
case law of the ECtHR. The research object is the legal/philosophical concept of 
human dignity, with the aim of clarifying the significance and place of dignity 
in the system of legal principles. This will be achieved by: demonstrating the 
relevance of the Kantian concept of dignity for law; unfolding the content of 
dignity as a fundamental legal category (hierarchical aspect); underlining the 
importance of dignity in the evolution of jurisprudence (dynamic aspect); and 
assessing the role of dignity in the interaction of the human rights framework 
with the democratic form of governance. 


1.1.2. Kant’s Concept of Dignity as the Basis for the Hierarchical 
and Dynamic Character of Dignity in the System of Legal 
Principles 


Dignity, as the backbone of human freedom and choice associated with the 
traditions of natural law and the Bible, has been most extensively developed in 
modern times by Immanuel Kant. His philosophy explores dignity in three main 
contexts: (1) moral dignity; (2) human dignity; and (3) the dignity of one mem- 
ber of a group in relation to others (Sensen 2021, p. 148). 

For Kant, law is a ‘moral science. Moral worth is the highest, and the cat- 
egorical imperative is ‘the universal condition of morality’: the absolute basis 
for scientific knowledge of phenomena and causal relations (Jokubaitis 2021, 
pp. 78, 81). In this context, dignity for Kant does not imply the unconditional 
value of a human being - only good will rather than the person per se predeter- 
mines the ‘absolute worth’ of human existence (Kant 2019, p. 387). Therefore, 
dignity should be understood as the ‘highest rank rather than an ‘absolute value. 
Relative value has a low rank, i.e., price, while the moral value of a good dispo- 
sition has the highest rank, i.e., dignity (Kant 1980, p. 70). This means that the 
categorical imperative determines the morality of anyone and any action not 
because the person is the highest good and an end in itself, but for the person 
to be such. This determines the specifics of the possibility of invoking dignity. 
In other words, according to Kant, we may not say that one or another rule of 
law must be obeyed because the person is the highest good and always an end 
in itself; instead, rules of law must be followed so that the person can be the 
highest good and an end in itself. Such a conception allows for the dynamic 
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application of dignity as a legal argument, i.e., when and where it is necessary to 
promote the rights of the disfavoured members of society, to enrich social rights 
in order to extend protection to the people, and to attribute priority to certain 
rights depending on the existing social situation in the field of human rights. 

The second context in which dignity comes across in Kant’s philosophical 
writings is human dignity. As a result of human freedom and the ability to 
behave morally, for Kant, dignity also means the uniqueness of humanity in 
relation to the rest of nature. Kant refers to this form of dignity as intrinsic 
dignity. ‘Only by being morally good and making proper use of this capacity 
does man fully realise his initial dignity’ (Sensen 2021, p. 149). This Kantian 
approach is well illustrated by the Constitutional Court of the Republic of 
Lithuania, which refers to the innate human rights and freedoms established 
in Article 18 of the Constitution as inalienable from and inherent to an indi- 
vidual, i.e., ipso facto innate abilities of an individual (Ruling No. KT-2/98 
1998). This is a teleological treatment of human nature in line with the classi- 
cal tradition of natural law and Kant’s approach, which views the innate abil- 
ities of human beings as possessing individual and social potential. This view 
can be traced back as early as the ancient concept of nature. The Platonic and 
Aristotelian notion of nature (Greek: ®votc), natura in Latin, denoted the lex 
naturale inherent of human nature, indicating man’s purpose in the world. The 
innateness of human abilities is manifested in the fact that, in order to pursue 
forms of human well-being as principles of practical reason, man has a spon- 
taneous ability to recognise good as desirable and evil as avoidable. ‘Human 
abilities’ stimulate the subject to realise their potential and thus provide guid- 
ance (Strauss 2017, p. 107). 

All of this means that in each person the whole of humanity is represented. The 
protection of individual rights and freedoms is not limited to subjective rights 
and freedoms, but also has an objective character. Dignity must be respected not 
only in relation to others, but also in relation to oneself. For example, no one can 
legitimately consent to being subjected to acts that violate human dignity. Such 
consent would also contradict the well-established principle of criminal law: that 
the consent of the victim is not a circumstance justifying an offence. Where there 
are expressions of inflated responsibility in a discourse on fundamental rights, 
such treatment of dignity offers an opportunity to find ways in which to abolish 
entitlements consisting only of rights and to renew responsibilities and obliga- 
tions in the fundamental rights vocabulary (Fabre-Magnan 2007, pp. 14-16). 
Hence, dignity is a binding aspiration that no one can dispense of, either in rela- 
tion to others or to oneself. The basis for such treatment of dignity is its connec- 
tion with the teleological nature of natural law, since every human being has an 
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innate quality: the ability to become somebody, regardless of whether this ability 
is realised. 

From the perspective of international law, humanity is enshrined as an object 
protected by law. The protection of humanity as a species is set out in Article 6 of 
the Charter of the International Military Tribunal (Nuremberg), which defines 
crimes against humanity as inhuman acts committed against any civilian pop- 
ulation on political, racial or religious grounds and speaks about threats to 
humanity. The legal protection of humans as a species also includes, for example, 
the human genome. According to Article 1 of the United Nations Educational, 
Scientific and Cultural Organization (hereafter - UNESCO) Declaration on the 
Human Genome and Human Rights, the human genome underlies the individ- 
ual genes of each person individually and the specifics of the genetic material of 
the human family. 

In light of the above, some court decisions can be criticised for abusing the 
concept of dignity. Scholars consider the judgment of the European Court of 
Justice (hereafter - the CJEU) of 14 October 2004 in the Omega case as one 
such example, where the principle of dignity was inappropriately argued. A good 
example of the application of this aspect of dignity in law involves dwarf-tossing, 
a game popular in America and Australia. In one case, a court ruled that dwarves 
cannot perform the function of a ball and must be protected from that role. It 
should be noted that in this case the dwarf concerned disagreed with the courts 
view, as he lost his source of income. However, the court’s view was that it was 
not the dwarf himself or even dwarves in general, but the humanity of society 
that had to be protected (Fabre-Magnan 2007, pp. 18, 23). Thus, each human 
being represents the whole of humanity and, according to Kant, for a person 
‘humanity in his person must be holy to him (2015, p. 192). 

Finally, Kant speaks of dignity without a moral link to show the subordinate 
relations of members of a group (Sensen 2021, p. 149). The dignity of the legisla- 
tive, executive and judicial branches ofa state, for example, expresses a command 
relationship with those who must obey the established order. ‘A state implies the 
relation of a superior (legislating) to an inferior (obeying)’ (Kant 1996, p. 126). In 
this context, Kant uses the concept of dignity to speak about respect for others. 

Thus, for Kant as a moral philosopher, dignity is, first and foremost, a moral 
concept denoting humanity as an end in itself par excellence. This idea is devel- 
oped in many different formulations of the categorical imperative (Wuerth 2021, 
p. 68), and the categorical imperative is a way to reconcile the individual and 
the common good per se. Morality deals with the intrinsic goodness of actions, 
whereas jurisprudence deals with what is right; therefore, the latter relates only 
to aspects of the power of compulsion rather than intentions. Human dignity as 
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a legal category, therefore, may not be a final principle — it must be treated as a 
group of ethical requirements that pure reason sets as maxims of action for leg- 
islation. For Kant, morality is unshakeable only when it is based not on what is, 
but on what must necessarily be. The recognition of dignity in the most import- 
ant instruments of positive law means that the primacy of man is always an end 
to be aspired to. In other words, the tension between respect for dignity and its 
effectiveness remains (Sambuc and Le Coz 2012, pp. 232, 237). However, as will 
be shown later in the chapter, this is the specificity of dignity as a legal matrix 
that all other legal principles and norms attempt to realise. 


1.1.3. Dignity as an Axiom of Law: The Hierarchical Dimension 


In the system of legal values, dignity, as the most important value, is usually 
positioned at the beginning of fundamental legal instruments (constitutions, 
declarations, conventions, charters). Dignity does not require argumentation or 
detailing because it is an obvious, necessary and fundamental concept of law. 
A proposition that people with the right experience and conceptual understand- 
ing accept as true and agree with without the need for argument is considered 
obvious (Finnis, 2014b, p. 64). The Greek &čıoç (axios), from which the term 
‘axiom, meaning a social obviousness and a foundational circumstance, derives, 
means something that is appropriate and valuable, something to be followed. 
From a legal point of view, dignity is an axiom, a principle/matrix that con- 
tributes to the understanding of the entire concept of political and legal reality 
(Legendre 1983, p. 19). 

Dignity as an axiom of law has three characteristics — it is: (a) deductively 
unprovable (per se notum); (b) inviolable (no exceptions or limitations); and 
(c) not yielding to expression or formulation (Fabre-Magnan 2007, p. 1). 


(a) The deductively unprovable character of norms is known and practised in 
law (Fabre-Magnan 2007, pp. 8-9). Law, like many other hard, experimental 
sciences, relies on unprovable truths and unquestionable beliefs. Historical 
examples include the Declaration of Independence of 4 July 1776 of the USA, 
which recognises the exclusive, special status of certain principles that under- 
pin the legal system. The Declaration begins by stating the ‘truth’ that ‘we hold 
these truths to be self-evident. 


That is what dignity in the legal system is - not requiring deductive proof. It is 
the basis of law and not inter alia a principle equal to others. Such a character 
of dignity is recognised in the most important legal instruments. The UDHR, 
for example, refers to the inherent dignity of all members of the human family 
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as to the foundation of freedom, justice and peace in the world. Similarly, the 
Preamble to the ECHR integrates dignity into the value system of the Convention 
not as one of its principles, but as a foundation, since the ECHR explicitly men- 
tions justice and peace which refer to dignity in the UDHR. The EU Charter 
reveals the fundamental nature of dignity in law. Article 1 of the EU Charter 
states that ‘human dignity is inviolable. This Article indicates dignity as a fun- 
damental right per se, and the true basis of fundamental rights. The CJEU has 
held that none of the rights set out in the EU Charter can be used to violate the 
dignity of another person, and stressed that human dignity is an essential part of 
the EU Charter’s rights. The distinction of dignity within the framework of legal 
principles is also implicit in Article 2 of the Convention on Human Rights and 
Biomedicine: ‘the interests and welfare of the human being shall prevail over the 
sole interest of society or science’ 

Hence, human dignity, as the foundation of the legal system, has suprem- 
acy over other rights and freedoms. Dignity, as the fundamental right, does not 
derive from other rights. According to the Constitutional Court of the Republic 
of Lithuania, ‘human life and dignity, as expressing the integrity and unique 
essence of the human being, are above law’ (Ruling No. KT-2/98 1998). This is 
a fundamental axiom of a dogmatic character and the ultimate goal of the legal 
system (Fabre-Magnan 2007, p. 10), which is binding and not subject to axiolog- 
ical debate. Dignity is the basis of any proof, while remaining itself unprovable. 

Where such a character of dignity (deductive unprovability) is disregarded, 
this can lead to practical and epistemological problems of law. Unprovability is 
part of the legal system, which means that there must be conventional, unques- 
tionable foundational concepts that cannot be turned into deductive logical 
arguments because they are the foundation of the system. It is impossible to 
avoid metaphysical discourse if the fundamental worth of human beings is ques- 
tioned. The fact of proof as such would presuppose the knowledge of the essence 
and meaning of human life. Such questions, however, rest with metaphysics. 
Therefore, for scholars, dignity is a transcendental principle (Sambuc and Le Coz 
2012, p. 237) that has replaced the sacral (sacrum in Latin) (Clément 2005, p. 38). 


(b) The second characteristic of dignity as an axiom is inviolability (indivisibil- 
ity). Since dignity is the foundation of the legal framework which ‘impreg- 
nates’ the entire legal system, it cannot be used unreasonably. The larger 
principles of the legal system cannot take on the functions that can be 
effectively performed, e.g., by derivative legal principles or by other, i.e., 
lower-level, legal rules (Finnis, 2014b, p. 202). The unfounded and frequent 
reliance on the axiom promotes its inflation. The capacious content of the 
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concept should not become a reason to justify the non-necessity of this 
principle (Andorno 2005, pp. 95-96). It is therefore a subsidiary principle 
to be used only where necessary to protect the interest that the usual con- 
cepts are not sufficient to protect. This is why reliance on human dignity 
became widespread, in particular in bioethical matters, in the second half of 
the 20th century. This area, which was new at that time, lacked special leg- 
islation (Fabre-Magnan 2007, p. 18). The situation, however, has changed, 
and calls for the restoration of the inviolability of dignity are increasingly 
heard. Dignity must be applied with precision and purpose, and, quite often, 
on a temporary basis, i.e., until there is another technical solution for a new 
problem. 


This second characteristic of dignity as an axiom demonstrates the fundamental 
difference between dignity and other legal concepts used to protect specific peo- 
ple or groups of people. The subject of dignity, which is sometimes described as 
a ‘third generation’ human right! and is unlike other rights, is humanity rather 
than the individual.’ The recognition of dignity in the most important legal 
instruments in expressis verbis form is associated with the necessity of counter- 
balancing the law created on the basis of purely subjective human rights (Fabre- 
Magnan 2007, p. 21). Hence, human dignity not only does not require proof, but 
is also indivisible and, therefore, is not a subjective or even a human right, but a 
fundamental principle - an axiom. 


(c) The third characteristic of dignity as an axiom is that it ‘does not yield itself’ 


to being expressed and formulated. The distinctiveness of dignity as a legal 
category is linked to the problem of the definition of this concept (Ferrand 
and Petit 2004, pp. 171-184). To name something means to define a subject, 
and any naming in law means a legal qualification that triggers the appli- 
cation of the law (Fabre-Magnan 2007, p. 23). Once dignity has become a 
legal concept, its interpretation no longer allows it to remain ontological. 
Nevertheless, it would be fair to avoid questioning the fundamental and 
ultimate basis of the legal system and to consider this axiom as beyond the 


The first generation of human rights are civil and political rights; the second generation 
of human rights are social and economic rights. 

In genetic science, for example, new technologies continue to present more oppor- 
tunities to go beyond healthcare. The advancement of genetic science presupposes 
the bi-directional relationship that human beings have with their genes: individual 
and collective. As a result, law deals with the issues of protection not only of specific 
individuals, but of the human species. 
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law as its foundation. Axioms exist because they cannot be analysed and 
questioned without limit (Fabre-Magnan 2007, pp. 27-28). Dignity must, 
therefore, be seen as the moral basis of law, without which law cannot exist. 
In this case, it may not be asked what criteria should be used to distinguish 
people from those who they are not. Nor should the issue of human dignity 
be confused with the definition of the human being in law. A fundamental 
norm is not identical to other norms and should not be assimilated to a con- 
stitutional norm. Only in this way can law fulfil its anthropological function 
(Fabre-Magnan 2007, pp. 29-30). 


Thus, dignity is not part of positive law, but its foundation. This foundation 
leaves much room for its application — it does not serve as a strict rule, but as a 
guideline for the fleshing out of legal norms. The more specific the situation, the 
more difficult the application of primary principles, because specificity brings 
along more exceptions (Thomas d’Aquin 1935, Ia-Ilae, q. 94, a. 4). 


1.1.4. Dignity in the Evolution of Jurisprudence: The 
Dynamic Aspect 


The role of the ECHR leads to the reinforcement of the concept of constitutional 
rights as innate rights based on the democratic values of European culture, 
and contributes to the promotion of the constitutional values of human rights 
(Birmontiené 2010, p. 26). Accordingly, the function of the ECtHR is to oversee 
the development of standards that contribute to a closer European community 
of nations. Effectiveness is brought to the development of European law through 
the interpretation of the Convention’s norms, and through the interpretation 
of national legislation. Values and dignity, in particular, help shape the general 
direction of casuistry and enable the nature of the ‘random and unpredictable 
evocation of dignity’ associated with consensus to be understood (Grewe 2014, 
pp. 10-11). 

The combination of hierarchy and dynamism of dignity as a legal category 
in the jurisprudence of the ECtHR relates to both absolute and relative rights, 
creating a meaningful approximation between them. Absolute rights underpin 
the abovementioned Convention, express fundamental values, and reflect the 
hierarchy in which human dignity, as mentioned, has a special place. Relative 
rights that are subject to limitations and are subordinated to other rights or inter- 
ests may appear to be inconsistent with the principle of dignity; however, it is 
the dynamism of dignity that helps bridge the gap between absolute and relative 
rights (Grewe 2014, p. 2). 
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In the context of relative rights (in particular Art. 8,9, 10 and 11 of the ECHR), 
references to dignity could be seen as incoherent in terms of the fundamen- 
tal nature of dignity, as the latter rights are not assessed according to the legal 
regime of absolute rights. Such an assessment, however, would imply a reassess- 
ment of the hierarchical prioritisation of the ECHR and would ignore another 
function of dignity - to promote the rights of the disfavoured (Grewe 2014, 
p. 3). Therefore, the dynamic character of dignity is manifested in the fact that 
this value can be invoked in order to enrich rights and extend their protection. 
In this way, the jurisprudence of the ECtHR reinforces protection in relation 
to, for example, the right to life and the prohibition of forced labour or slavery. 
The scope of this disposition is extended to deportations, extradition, detention 
conditions, the treatment of mentally ill patients and life imprisonment (Grewe 
2014, p. 3). Hence, protection is no longer related only to the obligation of states 
not to interfere or obstruct, but also to undertake positive, affirmative commit- 
ments. This monitors not only compliance with the substance of the law, but also 
implementation procedures and decision-making by national authorities. On 
the other hand, Grewe points out that at there is also the evolution of jurispru- 
dence that seeks to introduce another auxiliary argument - dignity - between 
the differentiation and relativisation of fundamental values, since the most com- 
mon approach is the introduction of modulations in the protective field in order 
to affirm that they are unquestionable (Grewe 2014, p. 5). 

Thus, on the one hand, the hierarchy inherent in absolute rights must coexist 
with the principle of indivisibility of rights and must not exclude the possibility 
that relative rights convey fundamental values (subsidiarity), while on the other 
hand, it is important to strengthen the legal protection of the most vulnerable 
groups of society. In complex legal disputes, human dignity therefore becomes a 
handy argument for enriching rights or giving them social continuation (Grewe 
2014, p. 6). In this way, dignity leads to a theoretical bridging of the gap between 
absolute and relative rights.*? Hence, taking into consideration the need for the 
promotion and social development of a right, dignity should either be specifi- 
cally emphasised or not. 


3 Examples of the theoretical blurring of the distinction between absolute and relative 
rights include the definition of the broad scope of family life or the notion of privacy 
as encompassing the autonomy of an individual, the storage of identifying data in the 
virtual environment, etc. (Grewe 2014, p. 7). 
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1.1.5. The Gap Between Hierarchical and Dynamic Aspects of 
Dignity as a Characteristic of Democracy 


As dignity is at the heart of human rights, it is ultimately important to consider 
its implications for the interaction between the human rights framework and 
the democratic form of governance. Human rights and democracy are similar, 
and both characterise modern developed societies. Respect for human rights 
would be highly problematic without vigilant public opinion, a multi-party sys- 
tem, freedom of expression and an independent judiciary. Human rights and 
democracy are also united by acommon enemy: dictatorship and totalitarianism 
(Denquin, 2008, p. 266). Thus, the two concepts clearly interact. 

However, ‘legal systems or constitutional orders are not deductive argu- 
ments. Conclusions do not flow rigorously from premises. We need not think 
of principles as major premises in a logical sense from which particular rules 
are ultimately derived’ (Mittleman 2018, p. 198). Therefore, there is no confu- 
sion between these concepts. It must be acknowledged that human rights and 
democracy are logically and historically independent. Ancient Greece invented 
democracy, but did not come up with the idea of subjective rights that could be 
exercised against the state. Conversely, it was in monarchical Europe, where there 
was no idea of democracy, that human rights were first conceptualised (Denquin 
2008, p. 266). It is therefore important to see dignity as a bridge between the ideal 
of human rights and democracy as a form of exercising the will of the people, 
which may not necessarily correspond to the ideal of human rights. 

It was shown earlier that dignity is a fundamental legal concept that does 
not pretend to offer precise solutions, but serves as a reason and a guideline for 
decision-making. The logic of the case law has shown that this reason can be 
given different weight in different circumstances. It was also shown that dignity 
protects humanity itself - in other words, the intrinsic nature of human rights 
and freedoms - and that it is therefore not possible to separate these rights and 
freedoms from the human person. It is important to note that this legal status 
of human dignity already implies an implicit moral stance in the legal system. 
Since Plato and Aristotle, many philosophers of law have discussed this issue. 
As Alan Mittleman summarised, rational beings must necessarily find value in 
themselves and respect their dignity. ‘One must already be committed to the 
concept of human dignity or, more precisely, the dignity of a rational being, for 
a Kantian argument to acquire traction (Mittleman 2018, p. 200). John Finnis, 
responding to Robert Alexy, called this the ‘participant’s perspective, which is 
also ‘the moral perspective, ‘for morality is best (i.e., most reasonably) under- 
stood as what reason demands and directs in the open horizon of the whole of 
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human life; what the principles of practical reason taken integrally demand and 
direct is articulated in the principles and precepts rightly called moral precepts 
or morality (Finnis 2014a, p. 94). The concept of human dignity is thus a bridge 
between morality and law, and ‘human communities have a strong presumptive 
moral responsibility to introduce positive law and to live by and under the rule of 
law, and to make and keep their positive law in line with justice (that is, with the 
principles that are morally binding independently of any ratification of them by 
practice, enactment, or judicial declaration - ius cogens} (Finnis 2014a, pp. 94- 
95). Human dignity is thus not only a bridge between morality and law, but also 
between morality and democratic governance. Thus, belief in humanity, long 
before it becomes a posited right, is a moral attitude that encourages the search 
for ways to realise and protect humanity. These ways include both content, i.e., 
the list of human rights, and procedures, i.e., the democratic form of governance. 
Hence, human rights represent a material absolute that sacralises content, while 
democracy is a formal absolute in that it sacralises a procedure (Denquin 2008, 
p. 266). This interpretation not only demonstrates the relationship between dig- 
nity and human rights and democratic governance, but also avoids confusion 
between the two. 

However, it cannot be ruled out that the government represents the will of 
the people, which is at odds with human rights. Nor can the opposite be ruled 
out: that the government protects and defends human rights while ignoring the 
will of the people. The fact that democracy does not necessarily coincide with 
human rights makes it a danger against which we must protect ourselves by 
extending the powers of judges (Denquin 2008, p. 266). “To empower courts to 
protect indeterminate human rights norms is necessarily to empower them to 
“specify” the concrete meaning of the norms in the various contexts in which the 
norms are invoked’ (Perry 2006, p. 649). Is it a good idea for the citizens of a lib- 
eral democracy to empower politically independent courts to protect entrenched 
human rights - i.e., human rights articulated in entrenched legal texts - against 
the government? This is a serious and distinct issue in the philosophy of law.* 
We will not develop this question here, but only point out that justice should not 
be transformed into a transcendent power that maintains loyalty to an ideal in 
defiance of democratic control. 

The essence of this question is well illustrated by the attitude of Socrates 
towards Thrasymachus in Platos Republic. When Socrates disagrees with 
Thrasymachus on fundamental principles, he remains convinced that dialectics 


4 For more, see Perry (2006, pp. 87-117). 
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can help to find a solution and tries to convince Thrasymachus with philosoph- 
ical arguments and to demonstrate the incoherence of his views (Plato 2014, 
351c). However, Socrates’ discussion with Thrasymachus was generally possible 
because of the interlocutor’s openness to rational arguments. “To participate in 
a rational philosophical argument, in good faith at least, is already to eschew 
violence and to affirm a norm of respect. It is implicitly to concede the premise 
of human dignity. Dignity here entails respect for the rationality of the other, 
attention to the other’s view as that of a rational being, openness to being per- 
suaded by the rationality of the other, and so forth’ (Mittleman 2018, p. 200). 
Thus, even if one has a correct position that is in line with human rights, con- 
veying it to others not by persuasion but by coercive imposition will always be 
counterproductive. In a world where the majority of citizens can conceive and 
(theoretically, at least) express an opinion, it is neither prudent nor legitimate to 
reinvent a kind of enlightened despotism where self-appointed elites would sur- 
reptitiously impose their values, even if they were baptised fundamental rights 
(Denquin 2008, p. 267). 

Democracy is not immune to the old problem in legal philosophy - the gap 
between ‘is’ and ‘ought, which in law is reflected, inter alia, in the hierarchi- 
cal and dynamic dimensions of dignity. In the view of Immanuel Kant (1996, 
p. 119), the status naturalis in relations between human beings is not peace but 
the constant threat of a state of war. Therefore, being unprovable, inviolable and 
inarticulable, human dignity always remains an aspiration of the system of rights 
and freedoms. Democracy must not be sacrificed for human rights, nor human 
rights for democracy. Both are necessary, and the tension between them is fruit- 
ful. Democracy without human rights can be reduced to the will of the people 
alone, and human rights without democracy can be reduced to a mere doctrine 
of an ideal. 

The pursuit of total justice - the common good - means, in principle, the good 
of individuals. The essence of any coexistence is to secure the whole ensemble of 
conditions necessary for the personal development of each individual. Therefore, 
common goods are not ends in themselves, but aids and means to help individu- 
als build their own lives and prosperity (Finnis 2014b, pp. 203, 228-229). This is, 
inter alia, the difference between democracy and totalitarianism. 

Totalitarianism does not tolerate any deviation from its own principles and 
objectives. ‘Totalitarian lawfulness pretends to have found a way to establish the 
rule of justice on earth - something which the legality of positive law admittedly 
could never attain’ (Arendt 2022, p. 562). Totalitarianism tends to sacrifice the 
human being and deny their dignity in the pursuit of these goals and princi- 
ples. In a free, civil and diverse society, there is always a de facto gap between 
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reality and the ideal of human rights, and this is a characteristic of democracy. 
A state with the prevailing tendency to weaken the abovementioned guarantors 
of democratic rule? inevitably turns towards totalitarianism, and human rights 
and freedoms become a practical problem for politics. This suggests that the fail- 
ure to ensure the protection of the rights and freedoms of Ukrainian civilians, 
as evidenced by aggression and hostilities, are the result of a breach of consen- 
sus iuris within the Russian Federation. Overall, the decisions taken by today’s 
Russia under the pretext of legal changes (from amending the Constitution, to 
brushing away the separation of powers (Birmontiené 2021, pp. 16, 17, 22, 29), 
to sham referendums in the occupied territory of another state) confirm how a 
totalitarian regime can proclaim its pursuit of ‘good’ for humanity, history, the 
restoration of historical justice, etc., while directly undermining human dignity. 

The political narrative of totalitarianism relies on the assumption of a messi- 
anic role in the historicist vision of the past and the future. The past, however, 
can be seen as a history that reminds us of goals for the future. Alternatively, it 
can be seen as a memory - an intrinsic part of human and social identity that, 
nonetheless, does not determine the future. The axiom of human dignity, as a 
legal aspiration that imposes an obligation for common good, keeps the focus on 
the future and prevents over-indulgence in the correction of the past, protects 
the individual from the dictates of common ventures, and is the means par excel- 
lence for avoiding the Procrustean bed. 


1.1.6. Interim findings 


Law is unable to exist without morality, and morality would remain ineffec- 
tive without law. This is evident from the character of the principal concepts 


5 Analysing the substance of the amendments to the Constitution of the Russian 
Federation, the Venice Commission, inter alia, ‘182. [...] concludes that they have 
disproportionately strengthened the position of the President of the Russian Federation 
and have done away with some of the checks and balances originally foreseen in the 
Constitution. 185. Taken together, these changes go far beyond what is appropri- 
ate under the principle of separation of powers, even in presidential regimes. 187. 
[...] Taken together, the amendments to the provisions on the Judiciary amount to 
a danger to the rule of law in the Russian Federation? European Commission for 
Democracy through Law (Venice Commission), Russian Federation. Interim Opinion 
on Constitutional Amendments and the Procedure for their Adoption, adopted 
by the Venice Commission at its 126th Plenary Session, Opinion No. 992/2020, 
23 March 2021, https://www.venice.coe.int/webforms/documents/default.aspx¢pdff 
ile=CDL-AD(2021)005-e. 
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consolidated in the most fundamental legal instruments, the key to which is 
human dignity. International law views and recognises dignity as the fundamen- 
tal philosophical basis of freedom, justice and world peace. 

The legal category of human dignity per se and the debates arising on its basis 
are an indication and outcome of the novelty of human rights doctrine. The 
proper use of dignity in law requires reliance on the philosophy of law, which 
leads to the principled theses of natural law, as the doctrine of human rights 
is its modern counterpart. The hypothesis of dignity as an excessive legal cate- 
gory lacks substantiation because it is not a principle of the legal system but its 
foundation and a legislative maxim, which is understood in the context of the 
purposefulness of law and in its organic system. 

Dignity is not an argument; it requires arguments. According to the Kantian 
concept, dignity does not imply the unconditional value of a human being, 
because only goodwill rather than the person per se predetermines the ‘abso- 
lute value’ of human existence. Dignity, therefore, does not imply what a per- 
son is, but what they ought to be. This conception requires an appropriate legal 
argumentation on dignity: the point of reference in the application of arguments 
should not be the person as the highest good and an end in itself, but arguments 
should be applied in such a way that the person be the highest good and an end 
in itself. 

The positioning of dignity in international legal instruments confers an 
exceptional hierarchical status of social obviousness to this value, which does 
not need to be proven, is not subject to exceptions or limitations, and does not 
‘yield itself’ to being defined. This suggests that dignity is not part of positive law 
but is a foundation from which human rights can be derived; however, dignity as 
such cannot serve subjective rights. In order to apply dignity in a proper manner 
and to avoid its devaluation, the principle of subsidiarity must be respected: it 
must be invoked only when necessary to protect an interest for the protection of 
which ordinary legal institutes are inadequate. 

The hierarchical character of dignity is fully revealed only in its proper interac- 
tion with the evolution of jurisprudence (the dynamic aspect of dignity). Dignity 
as a legal argument can only be applied when it comes to defending humanity 
and not isolated individuals or their groups of individuals. This avoids the infla- 
tion of dignity in relation to subjective human rights. Through the proper inter- 
action between the dynamic and hierarchical aspects of dignity, this value helps 
bridge the gap between absolute and relative rights, in particular by strength- 
ening the legal protection of the most vulnerable groups in society. Therefore, 
considering the need to promote and socially develop a certain right, human 
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dignity becomes the ultima ratio argument to justify the social continuation and 
development of human rights. 

The gap between the hierarchical and dynamic aspects of dignity is a charac- 
teristic inherent in any democratic legal system, maintained by the rule of law 
and the separation of powers. Dignity, while always remaining an aspiration of 
law, is a never-ending obligation to keep creating conditions for the common 
good that ensure the flourishing of individuals and protect against the messianic 
role of totalitarian regimes in the historicist vision of the past and future. 


1.2. The Complexity of the Value-Based Approach in Legal 
Interpretation 


1.2.1. The Necessity of (Re)considering the Value-Based Approach in 
Legal Interpretation 


Certain aspects of the value-based approach in legal interpretation have been 
repeatedly discussed and debated in the works and research of legal scholars 
and practitioners. Law is a set of mandatory rules upheld by any society which 
ensures the survival of the nation as a national community; it is the way of 
expressing its correct order (Etxabe 2021; Galginaitis 2002; Jimenez 2022; White 
2012). Law, as the legal order, is based on a set of values reflecting the precon- 
ceptions of the community regarding what is right and wrong and acceptable 
standards of coexistence. Law changes inevitably alongside changes in the values 
of society. The concept of a value itself is key in perceiving the application of 
the value-based approach in legal interpretation. Accordingly, the debate around 
the nature of the value-based approach in legal interpretation is never-ending, 
and predominantly surrounds its two main features: consistency and dynamism, 
deriving from the social phenomenon of law itself. 

On the other hand, the need to discuss the content, meaning and application 
of this approach in legal interpretation arises from the present military chal- 
lenges in the international legal order, endangering respect for fundamental 
human rights, legal stability, the rule of law and the democracies of the world. 
Therefore, in non-democratic regimes, the value-based approach, as a method to 
interpret the legal norms and principles and implement justice, may be purpose- 
fully misused by pressing members of the judiciary to act in favour of the values 
of the political regime. A lack of freedom of conscience and mind, the inner 
values and morality of judges, and a dependence on dictators and their political 
propaganda pervert the meaning and application of the value-based approach in 
judicial interpretations, and serve against the purposes of democracy. Hence, the 
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urgency of analysing the meaning and application of the value-based approach 
in judicial interpretation in different political regimes is crucial so as to identify 
the misuse of it and evaluate the dangerous consequences and impact of this on 
the international legal order and global democracies. 

This chapter refers to the value-based approach in legal interpretation as a 
method to apply and interpret the law by using the organic combination of a 
philosophical approach alongside general scientific and special legal research 
methods (document content, systematic analysis, comparative, historical). 
The chapter focuses on exploring the content of the value-based approach, the 
importance of this approach in legal interpretation and its place among other 
interpretative methods of law, the role of judges regarding the value-based inter- 
pretation of law, and specific features of the application of this approach under 
different political regimes and in emergency situations. It is worth noting that 
it is not the purpose of this chapter to clarify all of the questions it raises (e.g., 
the notion of value in philosophical discourse, or the mode of application of the 
value-based approach in different non-democratic regimes such as authoritari- 
anism, totalitarianism, dictatorships, etc.) because the object of this research is 
very broad and multi-faceted. Still, it is important to begin and continue such 
research. 


1.2.2. The Variety of Methods of Legal Interpretation and Their 
Interplay 


‘Law hardly ever can be just applied as it stands, it has to be interpreted’; hence 
‘interpretation means it does not have enough content as it stands, to solve the 
case (University of Sydney Law School 2009, pp. 10-11). Put differently, ‘inter- 
pretation derives the legal meaning from the text’: the interpreter changes static 
law into dynamic law, translates ordinary language into legal language, and trans- 
forms a linguistic text into a legal norm (Barak 2002-2003, p. 64). Therefore, the 
statement that legal interpretation, first of all, is an intellectual and cognitive 
process - one of thinking, creating, explaining, imagining, connecting, deduct- 
ing, comparing, schematising and much more - is unsurprising. “Legal interpre- 
tation refers to a wide range of legal practices performed by legal theorists and 
practicing lawyers (e.g., advocates, judges) ‘marked by contrasting labels such as 
interpreting existing law and creating new law <...>, describing law as it is and 
prescribing law as it should be, making discourses upon law <...> and making 
discourses inside law’ (Villa 1997, p. 451). 

Due to the complexity of both the human mind and the process of legal 
interpretation itself, it is no surprise that the interpretation of law has presented 
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problems from the earliest times to the present day (Murray 2007). Many legal 
scholars and practitioners admit that there are indeed many systems of legal 
interpretation (Barak 2002-2003; Mesonis 2010; Mikeléniené and Mikelėnas 
1999). Legal theorists in countries under the Western law tradition consider 
there to be from several to several hundred legal interpretative methods, which 
often overlap. However, there are several main methods of legal interpretation 
that most point to: linguistic, systemic, historical, teleological (intentional), 
precedential, comparative, and value-based (Barak 2002-2003; Congressional 
Research Service 2022; Irving 2015; Mesonis 2010; Mikeléniené and Mikelénas 
1999). These are the interpretative tools that give meaning to the legal rules 
which are most appropriate under certain circumstances to solve a legal dispute 
in a case. The existing variety of methods of legal interpretation and the choices 
made when applying them are undoubtedly of considerable importance, and 
may result in different (or sometimes inappropriate) interpretations of the law. 

There is no single optimal system of legal interpretation capable of solving 
any legal dispute, and any interpretative method struggles with the limitations 
created by the nature of certain characteristics of the method itself (Barak 
2002-2003). While interpreting legal rules, the aforementioned interpretative 
methods, whether collectively or individually, may be applied in cases depend- 
ing on their complexities - the range of questions of facts and law raised, the 
abstractness or indeterminacy of the relevant legal rules and general principles 
of law, the complexity and novelty of legal issues, the demand for new interpre- 
tations of relevant legal norms, or the question of grounds for deviation from 
existing court practice. 


1.2.3. The Content of the Value-Based Approach in Legal 
Interpretation 


One of the most composite and complex methods of legal interpretation is the 
value-based approach, which, like any other interpretative method, has its own 
limitations. Nevertheless, we chose to discuss the content of this method and its 
characteristics following a number of legal scholars (Barak 2002-2003; Mesonis 
2010; Tripkovic 2018) who determined that it compensates for the limitations of 
the other interpretative methods, especially in non-clear-cut cases. 

Although the grounds for the application of this approach, as for the other 
aforementioned legal approaches, derive from the indeterminacy, specificity, 
ambiguities and contradictions of legal norms, the principal demand for this 
approach in legal interpretation is caused by the incapacity of other legal inter- 
pretative methods to provide the contextual and ‘just’ meaning of a legal text in 
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the scope of a legal dispute. However, the value-based approach in legal interpre- 
tation cannot be perceived as (nor is it designed to be) a replacement for other 
interpretative methods, but may be regarded as a supplementary interpretative 
method that is used as a last resort when the other interpretative methods are 
insufficient to support the just solution of a case. 

The importance of values is recognised by many scholars because of their 
determining role in legal interpretation (Mesonis 2010). The category of a value 
itself may seem to offer explicit and definite guidance for the application of this 
interpretative approach, but this is somewhat of a fallacy. Considering the mean- 
ing of the word value itself - ‘the regard that something is held to deserve; the 
importance or worth; principles or standards of behaviour’ (Pearsall 2001) — it 
carries its own ambiguities. The Greek philosopher Plato urged that the three 
transcendental values by which the law is measured are truth, justice and beauty 
(Hickman 2018). So, if a legal rule has the characteristics of either truth, justice or 
beauty, then it will be in conformity with the transcendental values themselves. 
Plato and his followers wrote extensively about these values in their philosophi- 
cal writings; the debate on the notion of a value is never-ending in philosophical 
discourse, even at present. 

If a person must interpret legal provisions containing the character of val- 
ues, then it follows that they are unable to determine what the provision means 
without determining the nature and extent of the value that it seeks to establish 
(Villa 1997). Hence, the valuable character of this interpretative method lies in 
the objects or interests that the legal rule is meant to protect (Villa 1997). This 
rises from the very foundation of the law itself, which is a set of values of a com- 
munity and, as indicated by D. Hume, consists of ‘ought’ propositions containing 
characteristics of values (Allsop 2016; Fitzpatrick 2000). Values specify the fun- 
damental benchmarks and the common social ground of a society (Blanc-Fily 
2015; Petsche 2010). V. Villa (1997, p. 456) offers the definition of a value-based 
approach as having ‘the function of making an appreciation, whether positive or 
negative, of a given object and normally expressed through the use of evaluative 
predicates like good, right, just, beautiful, praiseworthy. In legal discourse, Villa 
admits that this appreciation is given in light of certain ethical (e.g., the inviola- 
bility of human life or respect for the dignity of the human person) or political 
values (e.g., justice) (Villa 1997). 

The value-based approach (together with the other interpretative methods) 
is introduced in hard cases, where ‘no settled rule dictates a decision either way’ 
(Dworkin 1975, p. 1060) and a judge, in order to settle the legal dispute, has 
to ‘contribute an honest voice to the ceaseless striving for the best expression 
of the law in relation to a particular case at a particular moment’ (Sachs 2009, 
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p. 145). R. Alexy (2005) underlined several factors that cause difficulty in resolv- 
ing hard cases when a judgement cannot simply be deduced from existing valid 
norms: the vagueness and ambiguity of legal language, conflicts of norms, and 
the lack of an existing valid norm. The very nature of hard (in other words, non- 
clear-cut) cases contains conflicts and clashes of fundamental values and princi- 
ples, which are the basis for urging the application of the value-based approach. 
These cases generally find their way to the highest courts, and the justices decid- 
ing them must necessarily make choices based on values (Barak 2002-2003; 
Chemerinsky 2000). 

Consequently, the value-based approach in legal interpretation is based on 
the entirety of the fundamental values that are upheld by societies as an assur- 
ance of the survival of the nation as a community and embodied in the legal 
order. This method seeks to interpret the legal text in conformity with the gen- 
eral perception of the values existing in particular community at a particular 
given time. The nature of the value-based approach in legal interpretation is very 
broad because of the inarticulate and polysemous nature of the notion of value 
(Blanc-Fily 2015). Therefore, the application of it in interpreting the law is very 
complex, dense and challenging, demanding an interpreter of broad and com- 
prehensive mind regarding legal, ethical, and philosophical discourses. 


1.2.4. The (Im)possibility of Resolving a Conflict of Values 


Perceptions of values that thrive among different communities and legal systems, 
as well as clashes between competing values even within the same legal system or 
society — or value pluralism, as some legal scholars refer to it (Spicer 2009) - may 
entail conflicts of values. I. Berlin and M. W. Spicer looked at the moral nature 
of a human being as having many goals, ‘not all of them commensurable, and 
in perpetual rivalry with one another’ (Berlin 1969, p. 171; Spicer 2009), which 
therefore naturally causes the conflicting perception of values. 

Conflicts of values occur at different levels (Spicer 2009), and this must 
be considered when resolving them. Values ‘can come into conflict with one 
another’ (Spicer 2009, p. 537), or one value may be of a different conception in 
different societies. As S. Hampshire figuratively remarked, value conflicts can 
happen ‘both in the soul and in the city’ (2000, p. 5), and the latter is heavily 
involved with global or regional political issues which cross national borders 
(Spicer 2009). Russias ongoing war of aggression against Ukraine clearly illus- 
trates a conflict of values both at the individual (personal) and political (state) 
levels; likewise, both within Russian society itself and between Russia and most 
democratic states around the world. Some Russian individuals have strong or 
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even blind faith in the conduct of their political leader and his supporters, while 
others are struggling with their loyalty both to the state of which they are an inte- 
gral part and to the democratic values prospering outside it. Most of the world’s 
democracies and their leaders stand firmly for democratic values and against the 
war in Ukraine, while a few states around the world have not clearly expressed 
their attitude towards Russias war of aggression against Ukraine, and to a certain 
extent still remain in a conflicting international political position. 

In present times, value conflicts of an international (regional) character have 
become crucially sensitive, inter alia political, issues, and the means through 
which they are resolved (if indeed they are resolved) affect coexistence between 
communities and states. Elaborating the means of resolving value conflicts, the 
legal literature provides two modes of action: ‘using force or violence or, alter- 
natively, more peaceful means’ (Spicer 2009, p. 543), such as institutional mech- 
anisms and recognised procedural rules (Hampshire 2000; Popova 2013). It is 
obvious that even during extraordinary situations of value conflicts ‘war, tyran- 
nies, massacres <...> are felt as evils directly and without recourse to the norms 
of any particular way of life or to any specific set of moral ideas’ (Hampshire 
2000, p.xii). Consequently, peaceful means and nonviolent resolutions may at 
least be regarded as rational (Rorty 2007). 

Legal scholars sometimes discuss the rules and methods through which value 
conflicts can be resolved and the ways in which value choices must be reasonably 
made (Jeutner 2020; Petsche 2010; Simon 1957; Spicer 2009). They suggest that 
some value conflicts are resolvable ‘by determining their ‘relative weights’ (Simon 
1957, p. 61; Spicer 2009, p. 542) and ‘by means of proportionality tests (determi- 
nation of suitability, necessity and proportionality strictu sensu) (Jeutner 2020, 
p. 457). This implies that the question of which aspects of both conflicting norms 
(or values) ‘should have more weight than others when dealing with a partic- 
ular case’ (Christofolo 2016, p. 47) must be answered. For instance, how does 
Ukraine’s right of self-defence and protectory conduct against Russia’s war on 
and invasion of its territory interplay with the use of violence and force, which is 
prohibited by the rules of the international community? The prohibition of the 
use of violence is in conflict with the exercise of a state’s right to self-defence, 
‘even though both norms are largely based on the same value(s)’ - the preserva- 
tion of peace and life of the nation (Petsche 2010, p. 259). In the case of Russia’s 
war in Ukraine, proportionality analysis leads to the consideration that Ukraine's 
right to self-defence (and in a broad sense its right to use (lawful) force for self- 
defensive purposes) is justifiable for the protection of the territorial integrity and 
sovereignty of the Ukrainian nation. On the other hand, it must be noted that the 
resolution of conflicting values ‘is necessarily subjective in the sense that <...> 
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proportionality assessment is linked to the identity of the legal subject under- 
taking the assessment’ (Jeutner 2020, p. 467). Often, proportionality tests are 
misused in favour of the rules of dangerous, non-democratic regimes. 

However, academics admit that in some cases ‘there may be no overriding 
value or common ethical measuring rod that is available to us to arbitrate such 
conflicts’ (Spicer 2009, p. 537) and no such criteria that are ‘always overriding 
and final’; ‘no compelling principle, or rational method, of balancing one value 
against another’ (Hampshire 1983, pp. 24, 118-119) in settling existing value 
conflicts (Jeutner 2020). Theoretically, such extraordinary situations inevitably 
demand the sacrifice of some values over others. Nevertheless, if we assume, 
according to M. Popova, J. Crowe and A. A. Cangado Trindade, that ‘the rule of 
law is universally good’ (Popova 2013, p. 215) and that ‘human rights constitute 
the basic foundation of the legal order’ (Cançado Trindade 2009, p. 27), then the 
possibility of resolving conflicts of values would not seem so unachievable. The 
principle of the rule of law is directly pertinent to other democratic values, and 
the primary directions in making a choice among conflicting values are quite 
evident. 


1.2.5. The Value-Based Approach in European Jurisprudence 


The just meaning of values should be determined not apart from, but in the con- 
text of a certain legal system and its traditions. Consequently, courts must use 
value-based interpretation within the ‘ambit of certain constitutional and legal 
framework so that they are consistent with, and reflect, the values and ethos of 
the society fashioned by its constitution’ (Murray 2007, p. 43). This derives from 
the perspective that ‘value judgments are equated with judgments expressing a - 
positive or negative - stance on a given legal system, as a whole or in one of its 
parts’ (Villa 1997, p. 450). 

In order to frame the content of values in terms of their relationship with 
the legal system, one should refer to the provisions of national constitutions 
which form the fundamental, supreme law of the state, where the aspirational 
direction of the nation and the values binding it are established. As a unique 
legal document, constitutions enshrine a special kind of norm and stand at the 
top of the hierarchical normative pyramid. Difficult to amend, these documents 
are designed to direct human behaviour for years to come (Barak 2002-2003). 
A constitution ‘shapes the appearance of the state and its aspirations throughout 
history, determines the state’s fundamental political views, lays the foundation 
for its social values, <...> reflects the events of the past and determines how the 
future will look (Barak 2002-2003, p. 68). This is clear from the provisions of 
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the preamble of the Constitution of the Republic of Lithuania, which embodies 
the innate right of human beings and the nation to live and create freely, sets 
out national concord in the land of Lithuania, and strives for an open, just, and 
harmonious civil society and a State under the rule of law. Similar values are 
enshrined in the Constitution of Ukraine - guarantees of human rights and free- 
doms, worthy conditions of human life, civil harmony on Ukrainian soil, and a 
democratic, social, law-based state. 

The values enshrined in constitutions embody the true meaning of the texts 
of the law and define the image of what a community seeks to become and stand 
for in the future. A reference to the constitutional provisions, which embody 
the core values of the society, is of significant importance in contextualising and 
framing the set of values in any legal system. Therefore, a value-based interpreta- 
tion must meet the values and principles embodied in the relevant Constitution. 

Besides today’s perspective of value-laden constitutions, Plato’s truth, justice 
and beauty may be perceived through the provisions of international legal doc- 
uments, namely the ECHR, the EU Charter, and the Treaty on the EU (here- 
after - the TEU). The legal order of the EU is based on common fundamental 
values - respect for human rights and freedoms and the rule of law. The aspira- 
tion to secure universal human rights, justice and peace in the world alongside 
effective political democracy is set out in the preambles of these documents. 
The values which member states of the EU seek to share and their substance 
are fleshed out in the articles of the aforementioned documents. These provi- 
sions clarify (to a certain extent) the content of these universal values through 
the concept of human dignity, freedom, equality and solidarity, pluralism, non- 
discrimination, tolerance, and political, social, economic rights. 

Nevertheless, the scope of a value still does not eliminate its indeterminacy, 
and national supreme and constitutional courts along with supranational courts, 
such as the ECtHR and the CJEU, which for the most part examine borderline 
cases, are responsible for the interpretation of provisions with a value-based 
character. These provisions must be interpreted in a manner that promotes and 
protects the values embodied in the constitution and in relevant international 
legal documents. For this reason, the presence of the value-based approach as 
an interpretative method in the highest national and supranational courts is 
an important cornerstone of their work. In the jurisprudence of the ECtHR 
(Kjeldsen, Busk Madsen and Pedersen v. Denmark 1976, Soering v. UK 1989) and 
the CJEU, the specific importance of the value-based approach as a fundamental 
form of legal interpretation is constantly highlighted when it is used to clarify 
and define the meaning of provisions of an abstract and open nature (Pollicino 
2004). Therefore, the jurisprudence of these courts is an inseparable part of the 
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fundamental legal documents which embody the nature of values in relation to 
the European legal system and modern conditions. 


1.2.6. The Role of the Judge Regarding the Value-Based 
Interpretation of the Law 


The function of judges is to interpret the law, so the question of how judges apply 
it and what values they bring into a legal dispute is always up for debate (Barak 
2002-2003; Sachs 2009). Judges admit that their personal experiences, crucial 
life events, and beliefs influence their legal interpretations (Sachs 2009), espe- 
cially in non-clear-cut cases. Hence, the value-based interpretational approach 
may be of a very subjective nature, and consequently the role of the personal 
experience of the judge in their legal interpretation directly engages the question 
of the legitimacy of using the value-based approach (Villa 1997). 

The objectivity of the value-based approach lies in the nature of the values 
held by the society, of which judges are a part, and a key role of judges is to 
articulate them (Bench-Capon and Sartor 2003). The judge must give ‘expres- 
sion not to his or her own beliefs, but to the deep, underlying values of society’ 
(Barak 2002-2003, p. 51) as they are understood by the community and devel- 
oped through history in the light and spirit of the constitutional provisions. The 
judge must ‘reflect the fundamental tenets of the people and the national credo 
rather than his or her personal beliefs’ (Barak 2002-2003, p. 51). Thus, judges 
are intermediaries between society and the legal system it inhabits, embodying 
the peoples understanding of ambiguous or abstract legal norms and principles 
(Rossum 2022). 

All values thriving in society are of a relative nature and change over time 
because of the law, which is a living structural phenomenon that reflects a soci- 
ety’s existential order. If the social reality changes, the law must change accord- 
ingly (Barak 2002-2003). Thus, the applicational mode of the value-based 
approach is subject to change, and changes the outcome of legal interpretation. 

Sometimes, changes in a social reality, and therefore in the legal order, are 
‘drastic, sudden, and easily identifiable, sometimes - minor and gradual, and 
cannot be noticed without the proper distance and perspective. Thus, the judge 
must accordingly ‘understand the purpose of law in society and help the law 
achieve its purpose’ (Barak 2002-2003, p. 28). “The very notion of justice has a 
profound moral-historical dimensiom (Sachs 2009, p. 56), and judges must have 
the ability to feel the pace and direction of the development of the legal system in 
which they exercise their duties (Barak 2002-2003). For instance, within the legal 
framework of the EU, the legal definitions of spouses and marriage have changed 
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over time due to societal changes and contemporary understandings of gender 
identity and expression, indicating inter alia marriages between persons of the 
same sex. ECtHR, in its case of Relu Adrian Coman and Others v. Inspectoratul 
General pentru Imigrari and Ministerul Afacerilor Interne (2018), while outlining 
the definition of the words ‘spouse’ and ‘marriage, agreed with the opinion of the 
Advocate General that ‘European Union law must be interpreted in the light of 
the present day circumstances, regarding to fundamental interests of the society, 
based on statistical and comparative studies from numerous European juris- 
dictions regarding the scope of fundamental rights’ (Belavusau and Kochenov 
2020). Thus, the meaning of a legal rule is adapted to new societal circumstances, 
changing the meaning of the fundamental right to marriage and family life. 

Another important part of the judge's role in regard to the value-based inter- 
pretation of the law is their ability to balance conflicting values in a case (Sachs 
2009). Laws apply to a community, and this community is held to have com- 
mon priorities amongst values. It is thus imperative for the judge to articulate 
these values in order to reach decisions that are just and fair (Bench-Capon and 
Sartor 2003). 

Concerning the mode of prioritising values, R. Dworkin highlighted that 
values embodied in fundamental principles have weight, and by means of 
balancing their respective weights it is possible to resolve conflicts between 
values (Dworkin 1977). The weight of a fundamental principle and therefore 
the value embodied in it ‘reflects its relative social importance, its place in 
the legal system, and its value within the entire array of social values’ (Barak 
2002-2003, p. 90). The judge must find the proper balance between differ- 
ent values, and the outcome of legal interpretation must express this balance 
(Barak 2002-2003). H. L. A. Hart expressed the same view - that a judge has 
to strike a balance among competing interests (1997). The issue of euthanasia 
and the human right to die with dignity constitutes an example of a conflict 
between the individual conception of human dignity and the necessary respect 
for the right to human life, which cannot be resolved without one of the two 
rights, or values, involved being set aside in favour of the other (Blanc-Fily 
2015). In addition, the weight of values is of a relative nature - the same value 
may be of a different weight in different cases, and the judge must give appro- 
priate weight to it in each case. 

The ability of a judge to identify the just meaning of the values thriving in a 
society and enshrined in the legal system and then to balance and prioritise them 
is highly important for the proper application of the value-based approach in 
legal interpretation and for the achievement of justice. 
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1.2.7. The Application of the Value-Based Approach in Legal 
Interpretation and Political Regimes 


The application of the value-based approach in legal interpretation differs sig- 
nificantly in different political regimes (democratic and non-democratic) and 
depends on the values enshrined in the legal system and the political goals of 
the regime. The political regime itself affects the interpretative system that the 
judge should apply when interpreting the law and resolving legal disputes (Barak 
2002-2003). 

Democracy as a political regime is based on the rule of law, the separation 
of powers and respect for fundamental human rights. Democracies advance 
justice, fairness, good conscience and equality. From this perspective, democ- 
racies are governed by the people themselves through their freely elected 
representatives, protect the rights and freedoms of human beings, and grant 
special authoritative powers to the judiciary. The nature of the judiciary and 
its functioning regarding the rule of law in democracies emphasises its inde- 
pendence and impartiality from the other state authorities. Judges ‘give effect 
to democracy by ruling in accordance with aforementioned democratic values 
and foundational principles’ (Barak 2002-2003, p. 41) and developing a real rule 
of law with binding scope (Blanc-Fily 2015). The interpretation of law in accor- 
dance with respect for democratic values constitutes the proper application of 
the value-based approach and is implemented to its full normative extent in 
democracies. 

Non-democracies are ruled by the law and involve the restriction of funda- 
mental human rights. Values that are maintained in democracies are reduced in 
their scope or disrespected in non-democratic regimes. These regimes, wherein 
positive law is in conflict with democratic values and principles, are based on 
overall control and power over the society in all areas of life, censorship, and 
the promotion of the interests of the rulers (elites, dictators, etc.). The judiciary 
is biased, subordinate to the leader or elite and, according to the regime-related 
theories developed in its political science, functions as a tool to implement the 
ideology of the regime rather than seek justice. Political goals are furthered by 
establishing a dual legal structure in which the ordinary judiciary is largely left 
to exercise independence in the routine administration of justice; thus, politi- 
cally sensitive cases are transferred to courts established specifically to hear them 
(Guarnieri 2010). Accordingly, the application of the value-based approach in 
legal interpretation to its fullest and most meaningful extent is challenged, which 
may result in subservient interpretations of legal rules in favour of the rulers. This 
interpretative approach in legal disputes may be misused to empower dangerous 
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regimes, weaken or even deny fundamental human rights, and control anyone 
who opposes the rulers or challenges the ideology of the regime. 

By way of illustration, judges in Nazi Germany, a regime which lasted from 
1933 until 1945, used to implement the ideology of the Nazi Party through their 
decisions. The Nazis did not actually change the law significantly, but they pres- 
sured judges into interpreting or even distorting it by bringing more Nazi polit- 
ical values into the law (University of Sydney Law School 2009). The majority of 
the judiciary served the Nazi regime by resolving legal disputes and justifying 
their decisions according to the values of the Nazi Party, especially promoting 
discrimination on the grounds of national origin and race, which was obviously 
in contradiction with democratic values. They interpreted the law as prioritising 
and unconditionally safeguarding the interests of the German nation, which we 
may now identify as misusing the value-based approach in judicial interpreta- 
tion. After the collapse of Nazi Germany, Nazi judges were tried for their actions 
in Nuremberg and in International Military Tribunals. 

During the apartheid regime in 20th-century South Africa, the legal system 
was targeted towards racial discrimination and segregation. Therefore, judges 
appointed by the government were expected to interpret the law in a way consis- 
tent with the policies of the regime. Judges applying the law in legal disputes had 
to follow the values of the regime, exalting and privileging the white race over 
black Africans and other non-white race groups living in South Africa. Thus, 
apartheid judges, instead of implementing justice, fulfilled the policies of the 
apartheid regime, which, as noted by D. Dyzenhaus, ‘led to results disastrous for 
civil liberties’ (Barak 2002-2003, p. 80) and caused violations of substantial and 
procedural fundamental human rights. Like in the Nazi regime, apartheid judges 
interpreted the law by reasoning the necessity of protecting white South Africans 
(Sachs 2009). 

Hence, the application of the value-based approach in non-democracies 
brings significant challenges for the judiciary when it comes to choices relating 
to the just meaning of values and the freedom of conscience of the judges them- 
selves. In such situations, some judges act as the puppets of the regime, while 
others try to resist it, challenging the legitimacy of positive law and interpret- 
ing the legal rules contrary to established non-democratic values (Sachs 2009). 
Some scholars argue that the ‘extent to which judges are willing to implement 
the will of the non-democratic rulers depends on how closely their own polit- 
ical ideology is aligned with that of the regime’ (Geerling et al. 2018, p. 2419). 
Research by W. Geerling et al. (2018, p. 2415) revealed that judges who were 
ideologically committed to the Nazi Party were more likely to impose the death 
sentence on those who belonged to the most organised groups of political 
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opposition, those whose acts of treason or high treason involved violent resis- 
tance against the state, and those with characteristics to which Nazism was 
intolerant. Those judges who were against the values of the Nazi regime faced 
the challenge of standing true and firm to their own values and still performing 
their duties in an environment of unjust laws by administering as much justice 
as possible (University of Sydney Law School 2009). This was mostly possible 
in cases that were not high-profile and not of political interest and relevance to 
the rulers of the non-democratic regime (e.g., in family law cases) (University 
of Sydney Law School 2009). In terms of today’s judiciaries in non-democratic 
regimes, the ‘Russian judiciary functions fairly well in the less politicised area 
of civil litigation and when state actors do not have a stake in the outcome of 
individual cases’ (Popova 2013, p. 215). Thus, the value-based approach in legal 
interpretation may to some extent be a legal tool to resist some of the challenges 
posed by dictatorships, weaken, albeit to a small extent, their power, and pro- 
mote democratic values. 

The lessons of the 20th century were learned by establishing the ECHR as 
one of the safeguards of democratic values. This Convention, like some other 
regional or international legal documents (for example, the UDHR), was cre- 
ated as an instrument to prevent states from sliding back into non-democratic 
regimes, serving as a functioning bulwark against disrespect for fundamental 
human rights and the rule of law (Ulfstein 2020). Moreover, in terms of the inter- 
national legal order, ius cogens - peremptory norms of a public, international 
character that are acknowledged by all or most states as an international com- 
munity without permitting derogation - are (and should be) the international 
legal basis that guides national states towards internationally accepted principles 
of conduct and values. Tus cogens is based on the idea that the international legal 
system recognizes, or should recognize, a set of fundamental values’ (Petsche 
2010, p. 258) which derives from fundamental human rights. Ius cogens, being of 
the character of ‘fundamental norms’ (Petsche 2010, p. 259), prohibit genocide, 
slavery, torture, aggression, war crimes, terrorism etc., and this list is not exhaus- 
tive and may be subject to change due to the political and social circumstances. 
Ius cogens are peremptory norms of hierarchical superiority in international law, 
and overcome all other sources of law. 

Ius cogens interact in a vertical manner - between the international and 
national legal orders - and national states must validate their domestic laws with 
respect to them (Cançado Trindade 2009). Accordingly, states are legally obliged 
by ius cogens, and the values thriving within the national state must comply 
with the fundamental values which the peremptory norms of international law 
encompass. 
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Some legal scholars question the practical impact of ius cogens in the inter- 
national community and state that the concept of ius cogens remains largely a 
‘theoretical construct’ because of its incoherent application and limited capacity 
in the international community (Jeutner 2020; Petsche 2010). Nevertheless, they 
agree that ‘it is the vehicle of a particular vision of the international legal order 
and international law’ (Petsche 2010, p. 258), and at least until now it has served 
as the means for states and communities to coexist, preserve fundamental val- 
ues, and be led by ‘the primacy of law over power politics’ (Cançado Trindade 
2009, p. 29). M. Petsche adds that ‘certain values are fundamental’ and ‘they do 
not need to be recognized or confirmed by individual States’ as ‘they are derived 
from <...> the rational analysis of the conditions of human existence’ (2010, 
p. 259). 

Yet the echoes of radical historical events find their way into today’s Russia, 
where the judiciary and its decisions are subject to non-democratic political 
pressure. The decisions of the judiciary to imprison critics and opponents of the 
regime, human rights defenders, and others who publicly promote respect for 
human rights and the rule of law, obviously suggest that Russian judges interpret 
and apply the law in a way that is consistent with the values and principles of 
Russias authoritarian regime but not in line with democratic values (Solomon 
and Trochev 2018; Popova 2017). The Constitution of the Russian Federation 
establishes respect for fundamental human rights, though these rights ‘are 
undermined de facto by the Russian courts’ (Popova 2017, p. 65). Judges rea- 
son their decisions based on the necessity of protecting the Russian nation and 
Russias sovereignty against ‘threats’ arising from the EU and Europeans - and 
particularly Ukraine. Russia is not an exception in establishing its national iden- 
tity and interpretation of the law in a way that is contrary to fundamental human 
rights - the Constitutional Court of Hungary in 2021 delivered a judgment inter- 
preting the right to human dignity of foreigners, including asylum seekers, stat- 
ing that “Hungarians have a right to ‘constitutional identity, to be interpreted as 
the right to live in a culturally homogeneous country, essentially associating the 
arrival of migrants and asylum seekers with a threat to said identity’ (Hungarian 
Helsinki Committee 2022, p. 24; “V. Mizaras: in times of various crisis.. ? 2023). 
This illustrates the inability or rather reluctance of the (in)dependent judiciary 
to interpret law referring to various changing global circumstances, and suggests 
that the conflict between the values envisaged in domestic and international law 
can expand, laying the ground for extreme nationalism (‘V. Mizaras: in times of 
various crisis... 2023). 

Yet, as noted by A. Sachs, ‘concepts such as rule of law, fundamental rights 
and the independence of judiciary, if appropriately used, ‘can provide a sense of 
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shape, of dignity, of style, of historical timbre to judicial argument’ (2009, p. 57). 
This is a reminder for the judiciary and the special authoritative state power 
in democracies, while exercising the power and implementing justice, to ‘look 
beyond the next three years, and look down the pages of history’ (University of 
Sydney Law School 2009, p. 12). 


1.2.8. The Application of the Value-Based Approach in Times 
of Crisis 


The application of the value-based approach in legal interpretation demands 
scrutinous consideration and utmost attention, and is a challenging process for 
legal interpreters even in times of peace and stability. However, when times of 
crisis and emergency situations - war/martial law, terrorism, pandemics - arise, 
what occurs in the perception of the fundamental values of the society, and how 
is the value-based approach in legal interpretation applied? Is the application of 
the value-based approach in legal interpretation modified or not? If so, to what 
extent are there safeguards in place to preserve fundamental values? Are there 
any legally permissible exemptions? 

It is unquestionable that times of crisis present many legal challenges to the 
powers of the state, its legal system and legal interpretation at the national and 
international levels. Such extreme situations may cause a threat to national legal 
systems, the international legal order, and legally enshrined fundamental values 
(specifically in constitutions and binding international legal documents), and 
demand urgent, extraordinary responses (Greene 2018). The grounds for the 
declaration of a state of emergency and any restrictions referring to fundamental 
human rights and freedoms are usually embedded in national constitutions and 
detailed in certain domestic legal acts. For example, the Constitution of Ukraine 
indicates that it shall not be amended, and such constitutional rights and free- 
doms as the right to life, right to freedom and personal inviolability, right to 
fair trial, etc., shall not be restricted in conditions of martial law or a state of 
emergency. In contrast, specific restrictions on the right to private property, the 
right to privacy, and the right to freely leave the territory of Ukraine may be 
established for the period of emergency. 

In times of crisis, fundamental values may be in conflict to a much greater 
extent than in times of peace, and from the perspective of legal interpretation 
this is a determining factor for the application of the value-based approach. In 
extraordinary situations, the value-based approach must be applied consistently 
with respect for the rule of law and fundamental human rights. Hence, the prin- 
ciple of proportionality and the rule of balancing weights must still be applied in 
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order to achieve lawful outcomes in a crisis situation. Most likely, the application 
of the value-based approach in legal interpretation will result in different out- 
comes during wartime than it would in a time of peace; however, this is justifi- 
able because of the demands posed by the emergency circumstances themselves. 

However, the danger of the value-based approach becoming distorted arises 
particularly keenly in emergency situations of an interstate political character - 
i.e., war/martial law, unlawful territorial expansion, and the use of force and 
violence. Political purposes may tend to be prioritised by the members of the 
judiciary; therefore, the law is interpreted and the actions of state power institu- 
tions are justified politically, but not necessarily legally. Ukraine is an emerging, 
‘weakly institutionalized democracy’ (Sanchez Urribarri 2014, p. 1081), yet it 
retains some intrinsic patterns of a post-Soviet state and has traces of a com- 
munist ideology (Zvieriev 2018). This is all the more pronounced in the face of 
Russia’s war of aggression. There is still a significant proportion of the Ukrainian 
population who are guided by Soviet post-truth ideology, either partly or fully 
(Zvieriev 2018, p. 93). Therefore, the judiciary is challenged by a complex of 
extraordinary circumstances and is at risk of misinterpreting the law, advancing 
political rather than legal justifications and relying on political reasoning. This 
may, inter alia, have a large impact on the independence of the judiciary and the 
separation of powers. Political interests are very powerful, and whether or not 
the judiciary will exercise its powers, interpret the constitution independently, 
and preserve the rule of law depends to a great extent on politicians and their 
commitment to the values of democracy (‘V. Mizaras: in times of various cri- 
sis... 2023). 

Still, ius cogens and national constitutions, which are compatible with these 
peremptory norms, are supposed to be the legal cornerstones that prevent 
departures from the rule of law, safeguarding the protection of fundamental 
human rights and the justified interpretation of law both in times of crisis and 
peace. Such constitutions, as living instruments, are able ‘to respond and would 
respond to all the legal challenges and needs that would arise in a crisis situation 
(‘V. Mizaras: in times of various crisis... 2023). 


1.2.9. Interim findings 


The value-based approach in legal interpretation is founded on all fundamental 
values that are upheld by the relevant society as an assurance of the survival of 
the nation as a community and that are embodied in the legal order. The nature 
of the value-based approach in legal interpretation is very broad because of the 
nature of the notion of a value itself. Therefore, the application of this approach 
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in interpreting the law is very complex, dense and challenging, demanding an 
interpreter of broad and comprehensive mind in the legal, ethical, and philo- 
sophical areas. 

Although the grounds for the application of the value-based approach, as 
for other interpretative methods, derive from the indeterminacy, specificity, 
ambiguities and contradictions of legal norms, the principal demand for this 
approach in legal interpretation is caused by the incapacity of other legal inter- 
pretative methods to provide the contextual, just meaning of a legal text in the 
scope of a legal dispute, especially in non-clear-cut cases. 

The just meaning of values should be determined not apart from, but in the 
context of a certain legal system and its traditions. Consequently, courts must 
use value-based interpretations when referring to the provisions of national 
constitutions - fundamental, supreme laws of the state where the aspirational 
direction of the nation and the values binding it are established - and relevant 
international legal documents such as the ECHR, the EU Charter, and the TEU. 
The latter are based on common fundamental values: respect for human rights 
and freedoms and the rule of law. The jurisprudence of the ECtHR and the CJEU 
is an inseparable part of these legal documents, embodying the nature of these 
values in relation to the European legal system and present-day conditions. 

The ability of judges to identify the just meaning of the values thriving in a 
society and enshrined in the legal system, and then to balance and prioritise 
them, is important for the proper application of the value-based approach in 
legal interpretation and the achievement of justice. Value conflicts are resolvable 
by determining their relative weights and by means of proportionality tests. 

The application of the value-based approach in legal interpretation differs sig- 
nificantly in political regimes (democratic and non-democratic) and depends 
on the values enshrined in the legal system and the political goals of the regime. 
The interpretation of law in accordance with respect for democratic values con- 
stitutes the proper application of the value-based approach, and is implemented 
to its full normative extent in democracies. In non-democratic regimes, this 
interpretative approach in legal disputes may be misused by empowering these 
dangerous regimes, weakening or even denying fundamental human rights, and 
controlling anyone who opposes the rulers (elites, dictators, etc.) or challenges 
the ideology of the regime. 

Ius cogens - peremptory norms of a public, international character that are 
acknowledged by all or most states as an international community without per- 
mitting derogation - are (and should be) the international legal basis that guides 
national states towards the internationally accepted principles of conduct and 
fundamental values. 
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In times of crisis, fundamental values may be in conflict to a much greater 
extent than in times of peace. Nevertheless, in extraordinary situations the value- 
based approach must be applied consistently with the rule of law and funda- 
mental human rights. The danger of the distortion of the value-based approach 
is particularly perilous in emergency situations of an interstate political char- 
acter — i.e., war/martial law, unlawful territorial expansion, and the use of force 
and violence. In these scenarios, political purposes may tend to be prioritised by 
the members of the judiciary. Therefore, the law is interpreted and the actions of 
state power institutions are justified politically, but not necessarily legally. 

National constitutions, which are compatible with ius cogens, are supposed 
to be significant legal cornerstones preventing departure from the rule of law 
and safeguarding the protection of fundamental human rights and the justified 
interpretation of law, both in times of crisis and peace. 


1.3. The War Against Freedom of Conscience* 
1.3.1. Freedom of Conscience and Its Contemporary Relevance 


From the time of Socrates to the events involving Salman Rushdie, the war 
against freedom of conscience has always been part of human history. What 
makes the state of this freedom even more pressing today is that we have recently 
seen an increase in the erosion of the freedom to hold, express and live accord- 
ing to personal beliefs and commitments through various constraints, including 
surveillance technology, religious discrimination, white supremacy movements, 
and re-education camps that inhibit freedom of conscience and other freedoms. 
Although it has been decades since freedom of conscience as a core human right 
first appeared under the protection of international law, this fundamental right 
appears to be an overlooked piece in the universal human rights jigsaw to the 
extent that it sometimes receives the label of a forgotten right. Why is this? First, 
what freedom of conscience means more precisely is anything but clear. Second, 
very little scholarly writing has been devoted to freedom of conscience. Third, it 
does not play a role in legal practice; thus, its content remains vague. Fourth, sur- 
prisingly, in this secular age, freedom of conscience continues to be seen through 
the rubric of religious freedom. 


* This Chapter is written under the Postdoctoral project which has received funding 
from the Research Council of Lithuania (LMTLT), agreement No. S-PD-22-61. 
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In 2024, three anniversaries will bring together the global community as all of 
their dates are connected to the conception of human rights, including the funda- 
mental human right to freedom of conscience, and global security. Both Immanuel 
Kant’s moral system and his understanding of the possibility of a ‘perpetual peace, 
which find their expression in modern human rights principles, are being under- 
mined at the time when the world will witness his 300th birthday. In addition, the 
EU as a peace project was itself based on the view of minimum, universal free- 
doms, and when the largest EU enlargement happened 20 years ago, it signified 
that Central and Eastern Europe also believed in this European identity and its 
unquestionable attachment to universal values such as individual liberty, democ- 
racy, the rule of law and universal human rights, including the right to freedom of 
conscience. This reality has not stopped the rise of various ‘exit’ appeals towards 
illiberal democracy, or the practical suppression of judicial independence, which 
clearly reflects an entirely different agenda. The question to be posed in the con- 
temporary time is whether the Kantian system and his conception of freedom 
are at risk of being replaced. If so, what could be the potential consequences for 
freedom, including freedom of conscience? Can there be a human rights system 
without the Kantian moral system that seems to be under attack, alongside univer- 
sal values? As recognised by Kant and others, only a strong legal framework and 
alliance can bring about global peace. The North Atlantic Alliance was created to 
uphold freedom and security. NATO, which celebrates its 75th birthday in 2024, is 
bound to protect individual liberty, democracy, and the rule of law. It also agreed 
at its 2023 Vilnius summit to tackle global security threats, including food security 
issues that bring famine and pose a threat to peace across the globe. 

The international order that emerged after the Second World War sought to 
uphold security by defending individual liberty, democracy, the rule of law, and 
human rights values, including the fundamental right to freedom of conscience. 
Article 1 of the UDHR, for example, sets out that ‘all human beings are born free 
and equal in dignity and rights’ and that ‘they are endowed with reason and con- 
science. The ECHR guarantees the right to freedom of conscience and its expression 
in Article 9. The EU Charter explicitly grants the right to conscientious objection 
in Article 10. Nonetheless, today we live in a world where time-honoured funda- 
mental freedoms, particularly freedom of conscience, are under threat. In his reac- 
tion to the Russian war against Ukraine and the lack of action on the part of some 
Western countries, the President of the Republic of Ukraine, Volodymyr Zelensky, 
stressed that Ukraine, like any other state, should not be expected to compro- 
mise its conscience, sovereignty, territory, or independence. In this statement, the 
emphasis on conscience as a target in war is of particular importance. Today, the 
war in Ukraine, conscience conflicts, food and global economic insecurity, global 
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terrorism, and death threats against those exercising free speech all pose a threat to 
freedom of conscience and give rise to greater insecurity. 

Beliefs of a religious or secular nature are a matter of conscience, and freedom 
of conscience is one of the foundations of contemporary society. The ECtHR has 
noted several times that freedom of conscience is undoubtedly one of the pillars 
of a democratic state. The very question of the human rights system - and, in 
particular, of the right to freedom of conscience - is central to the functioning of 
democracy itself. However, the contemporary world has recently seen an increase 
in the erosion of the freedom of conscience, along with various constraints that 
inhibit religious and other freedoms. The massacre of journalists working at the 
Charlie Hebdo magazine; the murder of a French teacher after a class on free- 
dom of expression and the ‘anti-separatism law’ that followed these events; the 
dialogue on COVID-19 vaccination policies; the debate on abortion rights and 
related Polish legal changes; the refusal to sell a wedding cake to gay couples; the 
ban on Muslims entering the USA; white supremacist movements in the USA; or 
even the stabbing of Salman Rushdie on a lecture stage in New York - all of these 
events involved important aspects of freedom of conscience, and all weakened 
freedom of conscience worldwide. Although secular law guarantees freedom 
of conscience, ‘conscience wars’ (Mancini and Rosenfeld 2018) are on the rise 
around the world. On many occasions, law has only deepened these problems 
rather than addressing them. By turning Republican, Christian, Muslim or any 
other belief or ideology into state law, the fundamental human principles of liv- 
ing in the society are denied. As a result, conflicts of conscience among people 
lead to disagreements between communities, states or civilisations. 

The growing number of examples of oppression directed toward freedom of 
conscience across the globe in 2023 resulted in two recent UN resolutions being 
adopted within a 1-month period. On 14 June 2023, the Security Council of the 
UN (hereafter - the SC) unanimously adopted a resolution urging the preven- 
tion of incitement and the condemnation of hate speech, racism, and acts of 
extremism. This resolution encourages the prevention of the spread of intolerant 
ideology, the promotion of tolerance, and that the challenges of hate speech be 
addressed. Another resolution, adopted by the UN Human Rights Council on 
11 July 2023, focuses on religious hatred. The resolution on religious hatred was 
adopted following a request from the countries of the Organisation of Islamic 
Cooperation in response to a series of acts expressing hatred toward the Quran 
in Sweden and elsewhere. There was no unanimity regarding this resolution, as 
a number of Western countries regarded it as potentially restricting the exer- 
cise of the right to freedom of expression. The main difference between the 
West and the East in their outlook toward free speech and respect for religious 
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symbols was more than apparent here. As was observed, freedom over honour 
with regard to religious symbols prevails in the laws of European liberal democ- 
racies, whereas honour and religious dictates are most important for religious 
Muslims (Akyol 2019). It is very likely that this difference is at the heart of the 
matter which divides the West and the East (Fradkin 2019), and this division is 
sensible for the religious identity and the manifestation of freedom of conscience 
questions for those who live in the West. France - with its recent bans on certifi- 
cates of virginity and Islamic clothing at schools and the subsequent reactions of 
various groups of people - represents how far this clash could lead in the future. 
In the West, where the presumption in favour of liberty dominates, both UN 
resolutions illustrate that the freedom to hold and act according to one’s personal 
conscience remains an urgent issue (Zucca 2012, p. 26). 


1.3.2. Freedom of Conscience and Its Development 


In the secular age, it is suggested that conscience be seen as an ecumenical value 
that can appeal both to religious and secular citizens (Laborde 2017, p. 64). Here, 
conscience is a personal instinct, a form of moral self-awareness concerning what 
is or would be right and wrong. Such personal commitments and beliefs come 
from individual minds, and a secular state should recognise this because it is a 
question of the sovereignty of the person in their choices of conscience (Maclure 
and Taylor 2010, p. 21). The conscience is an inner obligation which goes beyond 
any other kind of norm, whether legal, religious or otherwise. It might be added 
here that conscience is a process of internal examination; a process in which a 
balance between inner beliefs and external rules is always sought. Two dimen- 
sions are evident in this search, namely: immunity from any enforcement against 
internal beliefs and values; and the power of self-determination in terms of the 
right to conscientious objection against any external force. Through conscien- 
tious objection, individuals protect their freedom to live according to the orders 
of their own conscience. However, the approach which suggests that freedom 
of conscience is equal to conscientious objection is too narrow, and does not 
enable the full concept of freedom of conscience to be revealed. Conscientious 
objection makes a person’s conscience open and public in the sense that one can 
dissent from what secular law expects them to do as an obligation. Freedom of 
conscience is broader than conscientious objection. Thus, both dimensions rep- 
resent the essence of what individual conscience and personal sovereignty entail. 

In liberal societies, personal sovereignty signifies that respect for people 
includes respect for personal autonomy. Kantian reasoning serves as a concep- 
tion of moral autonomy, which represents the capacity to deliberate and give 
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oneself a moral law rather than blindly following the injunctions of others, 
whereas personal autonomy is the capacity to decide and pursue a course of 
actions in one’s life. Here, moral judgments are entitled to respect regardless of 
whether they are right or wrong, as long as they are central to the self-image 
and self-respect of the person (Macklem 2006, p. 81). Personal sovereignty in 
the secular age also means the freedom to hold and express one’s core beliefs. In 
an age in which religion is just one way of seeking good, people are regarded as 
having the moral capacity to control their own lives under individually chosen 
belief systems (Tebbe 2021, p. 275). Core moral beliefs and commitments, which 
are sometimes called ‘convictions of conscience, constitute the moral identities 
of individuals (Maclure and Taylor 2010, p. 13). Moral beliefs and commitments 
composing one’s moral identity are at the heart of the notion of individual con- 
science. Conscientious duties are particularly weighty demands that constitute 
and maintain the integrity of individuals as moral persons (Laborde 2017, p. 61). 
Equal freedom of conscience, as noted by John Rawls, is the only principle that 
individuals in the original position (the state of nature, to phrase it differently) 
can acknowledge (1971, pp. 206-207). 

Personal freedom, including freedom of conscience, has received its fullest 
expression in Western societies (Gregg 2019, p. 7). However, if the development 
of freedom of conscience through the ages is considered, it has undergone many 
different stages, and there have been many occasions of being misled by false 
interpretations given by different actors. Freedom of conscience has been a tar- 
get, and it has been attacked using various instruments including secular laws, 
religious dictates, heavy guns, propaganda or surveillance technologies. From the 
time of Socrates to the present war of aggression against Ukraine, it seems that 
a hostile stance against freedom of conscience has always been part of human 
history. Conscience under control has always been a sought-after result achieved 
by implementing a long-term strategy. The entire history of society might be 
described through the stages that freedom of conscience as a human right has 
undergone in the face of authority, whether religious or secular, democratic or 
authoritarian. 

Neither the church nor the secular state is totally neutral, and both tend to 
promote a particular conception of good life in accordance with substantively 
religious or secular standards (Laborde 2011, p. 104). Immanuel Kant once 
observed that churches and states alike tend to violate the right to freedom of 
conscience by rewarding or punishing the expression of beliefs and convictions, 
as well as by prohibiting or interfering with the critical examination of the beliefs 
they seek to impose (Wood 2020, p. 199). In the context of the war of aggression 
against Ukraine, these Kantian words become very relevant when considering 
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the behaviour of Russia towards the mind and conscience of the Russian peo- 
ple - especially toward those who oppose the prevailing ideology and the very 
idea of the war being waged by Russia. Indeed, religion or state ideology have 
always had a strong influence on beliefs, and have certainly penalised thoughts 
and beliefs that did not fit the prevailing world view. For instance, scientific belief 
or philosophical exploration that challenged established religious thinking could 
lead to a death sentence in Renaissance Europe (Alegre 2023, p. 30). Russian 
state ideology, with its message denying the existence of the Ukrainian state and 
of Ukrainians as a nation, has influenced thousands of Russians by transforming 
their personal thoughts and collective way of thinking with regard to Ukraine, 
and those who do not agree with the prevailing ideological message are pros- 
ecuted under the letter of the law. Collective conscience might always have a 
crushing effect on individual freedom. Moreover, even in this secular age the 
expression of individual beliefs might lead to one being stabbed before a lecture 
in New York - as was the case with Salman Rushdie in 2022. 

It is also important to highlight another idea discussed in this secular age. 
Although we might see it as a paradox that religious freedom still plays a special 
role in the legislation and case law, scholars add that, in a liberal democracy, 
the secular law of religious freedom in general concentrates all attention not to 
belief as a state of mind, but rather to belief as an activity in the world (Asad 
1993, p. 10). More precisely, if religion is in essence a state of mind, it should 
thus be located in the area of private life, whereas religious activities in public 
are to be supervised with a close eye based on secular law. Why is this the case? 
As a result of the concept of religion formulated in the Western secular mind, 
the concept of religion seems to be biased against non-Protestant religion (Asad 
1993, p. 10). This argument suggests that secular modernity in Europe is protes- 
tant in its deepest sense (Laborde 2017, p. 22). The secular mode of governance 
and legislation relies on binary oppositions between divine and civil obligations, 
between belief and reason, between thought and action, and between mind and 
body. Thus, as Protestantism rejected Catholic ritualism, true religion according 
to modern secularism is located on the first side of each opposition mentioned 
above. In such modern reading, religion is private, individual, and textual. The 
issue of Islamic veiling, for instance, proves to be an exemplary case of the inev- 
itable conflict between modern Europe based on secular law and those who live 
in Europe but have a different religious conscience based on the Islamic faith, 
which has no protestant history. 
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1.3.3. Freedom of Conscience and Its Relation to Freedom of 
Thought and Freedom of Religion 


Freedoms of thought, religion and conscience are fundamental inner freedoms 
that allow scientific progress, artistic inspiration, emotional fulfilment, political 
engagement and spiritual enlightenment - and, as correctly observed, without 
these freedoms, democracy is meaningless (Alegre 2023, p. 5). Usually, free- 
dom of conscience is enshrined in law alongside clauses relating to freedom 
of thought and freedom of religion. Commonly, all three are treated together 
as the right to freedom of thought, conscience and religion. Indeed, freedom 
of thought and freedom of religion have a very close link in their content to 
freedom of conscience. However, if we follow the principles of law, each legal 
term - although they correspond to one another and might even be used inter- 
changeably - always has its own authentic meaning and content. Some authors 
claim that freedom of thought and conscience should be treated as purely inter- 
nal human rights, whereas the focus of religious freedom is on the free exercise 
of religious beliefs (Lindkvist 2017, p. 6). Other authors hold that what makes all 
three more than similar is the architecture of their freedoms; namely, the sim- 
ilarity in the distinction between unrestricted forum internum and the right to 
external manifestation (Taylor 2005, p. 19). Therefore, it is obvious that freedom 
of conscience, thought and religion are interrelated, and they all have inevitably 
unique meanings. 

Despite this, freedom of conscience is commonly perceived to be analogous 
to religious freedom, or is sometimes confused with the other fundamental free- 
doms, including freedom of expression. For instance, in one of its judgments the 
Constitutional Court of Romania stressed that ‘freedom of conscience presup- 
poses the possibility of individuals to possess and publicly express an outlook 
about the outside world’ (Brodeala and Epure 2021, p. 739). There is no doubt 
that thoughts, beliefs and commitments find their meaning in acts of expres- 
sion. Acts of expression are representative, for they consist in presenting to the 
world what already exists in a mind full of beliefs and commitments. It is true 
that in order to flourish, freedom of conscience depends on such freedoms as 
freedom of expression and privacy; however, freedom of conscience differs in a 
number of aspects from all other freedoms. Nonetheless, it is necessary to return 
to the question of the tradition of equating freedom of conscience and religious 
freedom. Timothy Macklem provides an illustrative way in which to capture the 
essence of the relationship between the domains of freedom of conscience and 
freedom of religion. Regarding conscientious objection, the examples of military 
service and medical treatment are common in case law. Take the example of a 


76 Role of Values, Identity and Human Rights in the Context 


doctor, cleric, teacher or lawyer who is called on to provide services as part of a 
public regime in a way that offends their conscience. Macklem argues that only 
in some of these cases is conscience married to religious conviction: ‘in nearly 
all it is political community has called upon him to do; in every case it is prin- 
cipled and autonomous matter of following the dictates of one’s own reasoning 
rather than the dictates of others’ (2006, p. 68). Such a line of thinking reveals the 
essence of freedom of conscience and its link to religion in a secular age. 

Ronald Dworkin suggested that freedom of conscience be redefined from the 
conventional Western right to religious liberty into the general right to ethical 
independence (2013, p. 132). There have been many more efforts to define it; 
however, the paradox of the secular age lies in the fact that although it is char- 
acterised by pluralism of beliefs, values, and commitments, special status is still 
given to religious freedom by presenting it as a liberal right. 


1.3.4. The Right to Freedom of Conscience and Legal Regulation 


The right to freedom of conscience is enshrined in the main relevant interna- 
tional and national legal acts. It was suggested that the right to freedom of con- 
science be named as a sacred right by the framers of the UDHR. The final text 
of the UDHR stipulates that all people are free and equal in dignity and human 
rights, and that all people ‘are endowed with reason and conscience. These words 
were to mean that reason and conscience are defining features of the human 
person, and are protected by international human rights law (Alegre 2023, p. 20). 
Furthermore, the text of Declaration explicitly mentions the right to freedom of 
thought, conscience, and religion (Art. 18). Since the Declaration was adopted, 
according to L. Lindkvist, this article has come to shape the understanding of 
what it means to speak of religious freedom as a human right (2017, p. 4). 
Clauses concerning religious freedom and freedom of conscience might also 
be found in other significant international human rights treaties, including the 
International Covenant on Civil and Political Rights of 1966, the UN Declaration 
on the Elimination of All Forms of Intolerance and of Discrimination Based on 
Religion or Belief of 1981, and the UN Convention on the Rights of the Child 
of 1989. The EU Charter also guarantees the right to freedom of thought, con- 
science and religion (Art. 10). One exceptional aspect of the EU Charter is that, 
in the second paragraph of Article 10, it recognises the right to conscientious 
objection. The African Charter on Human and People’s Rights notes in Article 8 
that freedom of conscience, profession and the free practice of religion is guar- 
anteed. The Universal Islamic Declaration of Human Rights mentions the right 
to freedom of belief, thought and speech in Article 12. Interestingly, the latter 
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Declaration adds Article 13, which concerns the right to freedom of religion. It 
is also necessary to add that freedom of conscience receives some protection by 
those articles of international treaties that are devoted to freedom of expression, 
freedom of speech, freedom to private life and so on. However, it is necessary to 
emphasise that is it is wrong to think that freedom of conscience is adequately 
protected by these human rights instruments. Even Kant urged that it is a mis- 
take to think that freedom of conscience is adequately protected by freedom of 
speech or any other right (Wood 2020, p. 199). 

The ECHR, adopted in 1950, also incorporates the right to freedom of thought, 
conscience, and religion (Art. 9). It is important here to emphasise the second 
paragraph of Article 9, which lays the basis for the justification of limitations on 
religious freedom. This paragraph speaks about limitations on manifestations of 
religion or belief, but not on holding these beliefs as such. However, the protection 
of religious practice implies that the right to hold religious beliefs is implicit in 
the text of Article 9. Four grounds for limitations are listed in this paragraph, and 
the list cannot be interpreted in an expansive manner. These grounds are: public 
safety, the protection of public order, health or morals, and the protection of the 
rights and freedoms of others. All four notions of limitations lend themselves to 
a diversity of interpretations. We have plenty of descriptions of what morals or 
public safety entail, and the same applies to the notions contained in Article 9 - 
namely, thought, conscience, and religion. The definitions of these concepts, as 
was mentioned before, are interconnected and differ in content. In order to learn 
more about the content of the right to freedom of conscience, there is a need to 
turn to the interpretation formulated by the ECtHR. 


1.3.5. Case Law on the Right to Freedom of Conscience 


The ECtHR has delivered a considerable number of judgments on Article 9 of the 
ECHR. The majority of them examine freedom of religion questions, and a small 
portion of cases discuss the freedom to hold, and to act according to, secular 
beliefs and commitments. Article 9 of the ECHR contains two strands, namely, 
to hold and to manifest one’s religious and secular belief. In several judgments, 
the ECtHR noted that Article 9 contains religious as well as secular dimensions; 
thus, the scope of Article 9 is very wide as it protects both religious and non- 
religious convictions. If a conviction is to benefit from the right enshrined in 
Article 9, it must attain, as stated by the ECtHR in Eweida and Others v. UK, 
a certain level of cogency, seriousness, cohesion and importance. For instance, 
regarding compulsory vaccination cases, the ECtHR in Vavricka and others v. the 
Czech Republic held that the critical opinion of the applicants on vaccination 
needs always to be tested against the notion of whether a conviction or belief is 
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sufficient in cogency, seriousness, cohesion and importance. It is important to 
add that the ECtHR pointed out that if the parents (applicants) relied on Article 
9 of the ECHR without mentioning any religious reasons for their positions on 
vaccination, it was not their freedom of religion that was potentially at stake but 
their freedom of thought and conscience. 

The ECtHR has the right to analyse the sincerity of one’s belief - namely, as 
stated in Skugar and others v. Russia, the Court has the right to make factual 
findings as to whether an applicant’s religious or secular claims are sincerely held 
and genuine. The Court has refused to grant the protection of Article 9 to various 
applicants because of a lack of sincerity regarding their religious or secular con- 
victions. For instance, a father’s wish to inflict corporal punishment on his child 
(Abrahamsson v. Sweden); an applicant’s wish, motivated by his Christian belief, 
to hand out tracts against abortion near an abortion clinic (Van Den Dungen 
v. Netherlands); the refusal of a driver to fasten his seatbelt while driving a motor 
car in order to express the view that he should be allowed to choose his own 
means of protection (Viel v. France); an applicant’s wish to walk naked in public 
on the basis that such behaviour was socially acceptable (Gough v. UK) - all have 
been refused protection under Article 9. 

In a number of judgments, the ECtHR has acknowledged that the safeguards 
of Article 9 apply to: (i) the ‘major’ and ‘ancient’ world religions which have 
existed for millennia or for several centuries (Jakobski v. Poland; Layla Sahin 
v. Turkey; X v. UK); (ii) new and relatively new religious or spiritual practices 
(Mockute v. Lithuania; Boychev and others v. Bulgaria; Romuva v. Lithuania; 
A. O. Falun Dafa and others v. Moldova); and (iii) various coherent and sincerely 
held philosophical convictions, such as pacifism (Arrowsmith v. UK), principled 
opposition to military service (Bayatyan v. Armenia), veganism and opposition 
to the manipulation of products of animal origin or that are tested on animals 
(W. v. UK), opposition to abortion (Knudsen v. Norway; Van Schijndel and 
others v. Netherlands), a doctor’s opinions on alternative medicine (Nyyssonen 
v. Finland), the conviction that marriage is a lifelong union between a man and 
a woman and the rejection of homosexual unions (Eweida and others v. UK), 
and attachment to secularism (Lautsi and others v. Italy; Hamidovic v. Bosnia 
and Herzegovina). All of these secular beliefs and convictions receive the pro- 
tection of Article 9 regardless of whether they are recognised by the state or not 
(Mockute v. Lithuania). The Court has made it clear that the right enshrined 
in Article 9 of the ECHR applies to atheists, agnostics, sceptics and the uncon- 
cerned (Kokkinakis v. Greece). 

The case law of the ECtHR is not only diverse, but is also constantly devel- 
oping. The principle of living together revealed by the Court is something that 
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is frequently added to the fully fledged method used by the Court in various 
cases which usually relate to freedom of conscience. European consensus is the 
method which has been applied by the ECtHR in cases of a sensitive nature, such 
as those concerning abortion, euthanasia, marriage, sexual relationships and 
so on. According to some observers, this method poses a threat to the content 
and limits of freedom of conscience, which is unique in all European countries 
(O'Hara 2021, p. 93). If one looks into the case law of the ECtHR, the first case 
that comes to mind is Otto Preminger Institute v. Austria, where the Court spoke 
of a uniform position on the particular question among European countries. 
The Court had to decide in this case whether a state sanction preventing the 
screening of a film was in breach of the ECHR, and whether the sanction was 
justified in the name of the protection of religious feelings. The Court decided 
that the sanction was justified because the film risked provoking a strong reac- 
tion from the Christian community which prevails in Austria. Here, religion 
received a different treatment, as in this case Austria, a secular state, could barely 
cope with diversity, let alone safeguard the right to the freedom to hold one’s 
beliefs and express them publicly. According to the Court, the absence of a uni- 
form European position on the significance of religion in society meant that the 
state was entitled to a certain margin of appreciation in assessing the necessity of 
imposing a restriction in order to avoid offending religious beliefs. 

The notion of European consensus means much more than the idea and prac- 
tice of settling political conflicts by negotiation and agreement. The effect of the 
language of consensus can be seen, for example, in the Court's finding in the case 
of Stiibing v. Germany. According to the Court’s central line of argument, there 
existed ‘a broad consensus that sexual relationships between siblings are neither 
accepted by the legal order nor by society as a whole. While in that case the 
Court provided a picture of Member States’ different legal positions on incest, 
demonstrating that there was in fact no complete agreement on the matter, its 
references to a ‘broad consensus’ and ‘society as a whole’ imply at least some 
European commonality. It might be said that European consensus as a method 
of legal interpretation has played a role in shaping the identity and directions of 
Europe on a particular set of questions. 


1.3.6. Freedom of Conscience in the Context of Russia’s War of 
Aggression Against Ukraine 


This section seeks to explore whether and to what extent freedom of conscience 
might turn into the object of war. It seems that the long-term purpose of war 
for the country which wages it, first of all, is to cause a considerable shift in the 
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collective conscience of a society or particular groups of people. The result of tar- 
geting socially significant norms of life, traditions, and the prevailing social set of 
beliefs and personal convictions could be totally different than if a country were 
to concentrate their attention on destroying infrastructure and trying to change 
a government. The Union of Soviet Socialist Republics (hereafter - USSR, Soviet 
Union) had the aim of changing the religious and other personal convictions 
of people in Eastern European states by means of law and violence. Trying to 
reflect how conscience was treated in Soviet times, Aleksandr Solzhenicyn once 
said that people in the Soviet Union were arrested and prosecuted not so much 
for the expression of personal beliefs, but rather for holding personal beliefs and 
convictions altogether (2009, p. 55). Losing the capacity to hold and express one’s 
personal beliefs, and thus to make moral choices, means losing elements of per- 
sonal identity (Alegre 2023, p. 92). Article 58 of the Criminal Code (hereafter - 
the CC) of the Soviet Union, which contained a vague description of fourteen 
crimes and related punishments, was the instrument which permitted the nega- 
tion of personal identity, the human autonomy sphere, and freedom, including 
freedom of conscience, for thousands of people. Based on Article 58, 10 years 
in prison was prescribed as the punishment for the religious teaching of one’s 
own children. However, as Solzhenicyn added, if a person agreed to abandon or 
change their religion into the prevailing ideology in the courtroom, they were 
able to safeguard their right to raise their children (2009, p. 56). In both ways, 
freedom of conscience was totally denied by the regime. This is just one example 
of what it means to wage war against freedom of conscience in order to funda- 
mentally transform a system of values. 

Today, Russia seeks to change the core principles and collective conscience 
of Ukrainian society. In his reaction to the Russian war of aggression against 
Ukraine and the lack of action on the part of some Western countries, President 
Volodymyr Zelensky stressed that Ukraine should not be expected to compro- 
mise its conscience, sovereignty, territory, or independence. A country’s inde- 
pendence, sovereignty and territory are usually seen as targets of war. However, 
the collective conscience, which rises from thousands of individual consciences, 
needs to be treated as yet another strategic objective of this war. A war against 
freedom, including freedom of conscience, has been waged by Russia in Ukraine 
while trying to instil a particular ideology which is hostile to the idea of Ukraine 
as a sovereign state and the Ukrainian people as nation. One of the ways in which 
the aggressor has sought to achieve this is the deportation of children. From the 
beginning of the war against Ukraine, the tendency to deport Ukraine's chil- 
dren to Russian lands has been on the rise. Mounting evidence shows that Russia 
uses the forcible relocation and re-education of Ukraine's children in so-called 
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‘summer camps’ as key components of its systematic efforts to suppress Ukraine's 
identity, history, and the very freedom of conscience of its individuals. In addi- 
tion, the regime in Russia has permitted fast-tracked Russian citizenship for chil- 
dren from Ukraine, facilitating the fostering of Ukrainian minors by Russian 
families and paving the way for permanent adoption in a country where the 
adoption of foreign nationals is not allowed by law. It is obvious that in its war 
against Ukrainian children, Russia seeks to fundamentally transform their col- 
lective way of thinking and to erase Ukrainian identity as such. 

The conscience of people in Russia has also been profoundly transformed 
throughout the regime of President Putin. According to Vladimir Kara-Murza, 
Russia's regress under Putin has taken on a dramatic pace, to the extent that it has 
much more in common with the handling of ‘enemies of the people’ under Joseph 
Stalin than of dissidents under Leonid Brezhnev. Such a comparison leads to the 
analysis of certain legal documents. The results of comparative analysis might 
speak for themselves. For instance, the text of the CC of Stalin’s time, particularly 
Article 58 thereof, has much in common with the current legal norms of the CC 
of Russia. This resemblance is evident in the general and vague terminology of 
the legal norms, which provides vast room for manoeuvre when applying them. 
For Kara Murza, repression and fear are the only ways that the Kremlin is able 
to keep significant anti-war sentiments in Russian society from translating into 
open protests. Today, those who oppose the war in Ukraine experience harsh 
punishment. The very aim of the regime is to instil fear in Russian society and 
to paralyse any will to challenge it. Kant believed that the use of punishment to 
influence belief is ineffective or even counterproductive, as motives of hope and 
fear can influence a person's freedom of conscience only by violating the person’s 
inalienable right to form convictions that are free from such wrongful influences 
(Wood 2020, p. 199). Indeed, Russians of different backgrounds and vocations 
have refused to become silent accomplices to the war, even at the cost of per- 
sonal freedom. This chapter takes a closer look at how, by legal means, Russia has 
waged a war - both against the freedom to hold personal anti-war beliefs and to 
act accordingly, and against its own citizens. 

To first return to the comparative analysis between legal norms in the CC of 
Stalin’s time and those of Putin’s Russia, the country has recently enacted two 
laws by which it criminalised war reporting, protesting the war, and expressing 
or even holding any personal beliefs or convictions regarding the war of aggres- 
sion in Ukraine, Russian state authority and the army. The aim was to suppress all 
dissent and deny access to any information that contradicts the official Russian 
narrative. Article 207 (3) (disseminating false information about the actions of 
the armed forces) was introduced into the Russian CC on 4 March 2022, 10 days 
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after the invasion of Ukraine. On the same day, the Code of Administrative 
Offences was changed by adding Article 20(3) on discrediting the armed forces. 
According to Article 207(3) of the CC, public dissemination under the guise of 
reliable statements of knowingly false information containing data on the use of 
the Russian armed forces or the exercise by Russian state bodies of their pow- 
ers outside the territory of Russia for the purposes of protecting the interests of 
Russia and its citizens, maintaining international peace and security now came 
to be treated illegal ‘Knowingly false information implies everything that does 
not come from Russian official sources. Another question is the meaning of the 
words ‘public dissemination’ or ‘under the guise of reliable information. What 
is ‘public’ is also decided by the authority and, as practice shows, it is possible 
to receive a fine or imprisonment for ‘liking’ something on social media or for 
statements made in private WhatsApp or Viber messages. According to lawyers 
working in independent media and human rights defence groups, the severity of 
punishment in modern Russia varies greatly depending on the qualification of 
each case, the principles of which are often unclear — for almost identical actions, 
one can receive sentences ranging from 4 months to 19 years. From 24 February 
2022 to 27 August 2023, 19,794 arrests are known to have been made in Russia. 
More than 7,200 people were fined administratively for discreditation and were 
prosecuted under criminal law. Punishments for spreading knowingly false 
information range from fines to imprisonment. The dissemination of false infor- 
mation, which results in grave consequences, can lead to imprisonment for up 
to 19 years. Again, what ‘grave consequences’ could mean is left to the courts to 
explain, and Russian courts have broad discretion for interpretation. A further 
article in the CC speaks of the discreditation of the state authority and the army 
(Art. 280 (3)). Simply put, this criminalises criticism of the use of the Russian 
military or the activities of state authorities operating abroad. Article 284 (2) is 
also important, as it criminalises pleas for the adoption of measures that intro- 
duce or prolong sanctions against Russia or its citizens or legal entities. 

The abovementioned articles of the CC and the Code of Administrative 
offences constitute a single system of freedom of conscience restrictions. All of 
these articles are connected to the beginning of Russia’s military aggression against 
Ukraine. Retaining the power of authority holders and changing the nature of 
public conscience and its expression could be seen as the most significant aims 
of the abovementioned legal norms. The CC penalises the public dissemination 
of deliberately false information regarding the use of the Russian Armed Forces, 
with punishments ranging from large fines to imprisonment for up to 3 years. 
Those who allegedly disseminate such information using their official position, 
or as part of an organised group, or when accompanied by the fabrication of 
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evidence, or when guided by greed, or when motivated by political, ideologi- 
cal, racial, ethnic or religious hatred or hatred against a social group, could face 
5-10 years in prison. In the event of grave consequences, the punishment might 
reach up to 15 years, with a ban on carrying out a profession or certain activities 
for up to 5 years. Public calls, for instance, for the armed forces to be withdrawn 
or to stop the war are illegal according to such legal regulation. These legal norms 
contradict Article 29 of the Russian Constitution and Russia's international obli- 
gations, including Article 18 and 19 of the International Covenant on Civil and 
Political Rights (hereafter - ICCPR); moreover, they contravene the basic prin- 
ciples of law. Any restrictions on fundamental human rights cannot be justified 
by military censorship. According to the Russian Constitutional Act on Martial 
Law, under martial law, the law does not impose special restrictions on freedom 
of speech, opinion, or conscience. It is important to emphasise that there are no 
legal grounds for such restrictions when martial law is not imposed. The urgent 
introduction of new legal norms, the rhetoric of officials and the context of their 
application make the legal norms even more questionable. By making only one 
source of information truthful - namely, the official channel - and by prohibiting 
the use of the word ‘war’ to describe the war, Russian authorities not only restrict 
freedom of speech, but also wage a war against the freedom to hold, express and 
act according to one’s personal beliefs. Simply speaking, a war against the per- 
sonal autonomy of Russian citizens is being waged. 

A law that defines a crime in vague terms is likely to raise due-process prob- 
lems. Such laws, first of all, contradict the legal principle of nulla crimen sine 
lege (no crime without law). Laws of vague quality were found in the norms 
of the Soviet CC, especially the aforementioned Article 58, which was mostly 
concerned with questions of the conscience of people under the Soviet regime. 
Two passages from Article 58 should be quoted here in order to illustrate the 
similarity in the text and its content between Soviet law under Stalin and modern 
Russian legislation under Putin’s regime. Article 58 (10) states: ‘Propaganda or 
agitation containing an appeal to overthrow, undermine or weaken the Soviet 
authority or to commit individual counter-revolutionary crimes, or dissemi- 
nation, preparation or possession of literature containing such matter, entails 
deprivation of liberty for a period of not less than 6 months. There is a clear 
resemblance between the vague text and content of the present-day legal norm 
on the dissemination of information on the state authority or the army and said 
Article of the Soviet CC. In addition, Article 58 (12) of the Soviet CC stated that 
‘any omission, by any person having certain knowledge of the matter, to report 
any counter-revolutionary crime, which is in preparation or has been commit- 
ted, entails deprivation of liberty for a period of not less than 6 months. This 
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legal norm, according to Solzhenicyn, affected everyone in the former Soviet 
Union, and if a person knew of and did not report a violation then it was treated 
as if they had committed it themselves (2009, p. 81). There was no maximum 
punishment provided in these two parts of Article 58. Such legal text created 
a status quo which was described by Solzhenicyn as follows: ‘where there is a 
law, there is a crime’ (2009, p. 83). It is very likely that the only thing which 
separates the criminal law policy of Stalin from that of Putin is that under the 
authority of the latter, punishments still have an upper limit, at least in the text. 
However, the remainder of the text bears a striking resemblance. The applica- 
tion of these laws continues steadily, with 182 people persecuted under Article 
207 (3) (fakes) and 97 under Article 280(3) (discreditation). The latter number 
has grown steadily since the beginning of 2023, as more and more people have 
been fined administratively for discreditation (more than 7,200 as of September 
2023) and have been subject to persecution. Sentences under these articles have 
also changed towards becoming harsher. It is possible to receive a fine simply for 
‘liking’ something on social media, or for statements made in private WhatsApp 
or Viber messages. 

Of course, the right to freedom of conscience is not an absolute right like 
the majority of other human rights, and it may be restricted under three con- 
ditions: the restriction should be provided by law; it should pursue a legitimate 
aim; and it should be necessary and proportionate to achieve that aim. All of the 
abovementioned new legal norms are directed towards freedom of conscience, 
freedom of expression, freedom of speech and so on. In other words, they touch 
on all of the main aspects of core human freedom. All of these restrictions fail 
all three parts of the justifiability test. Although these restrictions are written 
in the letter of law, these laws do not satisfy the qualitative criterion of fore- 
seeability as they are too vague. They are, in fact, so vague that people cannot 
foresee what kind of speech or text might be regarded as an act against the law. 
Take, for instance, the words ‘grave consequences’ from Article 207(3), which, 
according to this legal norm, might lead to 15 years of imprisonment. It seems 
that any belief or opinion regarding the army or the state and its oral or written 
expression might be regarded as unlawful and, thus, punishable harshly because 
it could create grave consequences. These laws are for suppressing any form of 
pluralism, dissent, public protest or critical thought. In other words, it is against 
freedom to think freely and to have personal beliefs and commitments. In this 
regard, in the case of Navalny v. Russia, the ECtHR has already noted that the 
restrictions stated by these laws were implemented with the aim of suppressing 
any kind of pluralism and freedom of thought and conscience. These laws are 
neither necessary nor proportionate, and were issued a little more than a week 
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after the onset of armed aggression against Ukraine. Their restrictions are so 
general and vague that a person might be imprisoned for wearing a peace sign, 
quoting the Bible, saying that the armed forces are unprofessional, or even sing- 
ing the song ‘give peace a chance. Therefore, they have no ground against all 
three of the abovementioned criteria, and these restrictions grounded in law are 
unlawful and of a repressive nature. If we take a closer look at Article 58 of the 
former Soviet CC, all 14 of its passages were considerably vague and general, and 
remind us well that legal history might be repeated. 

By applying all of the aforementioned legal norms, the courts of Russia came 
to be guardians of the war. In order to illustrate this point, the case of Alexey 
Gorinov can be analysed. Mr. Gorinov, a deputy of the Council of Deputies of 
the Krsnoselsky Municipal District, suggested, instead of praising ‘the special 
operation in Ukraine, that an exhibition of Ukrainian children’s paintings be 
made. Later, Gorinov expressed his views against the war in Ukraine by making 
these statements public on social media. According to the court, the defendant, 
using his official position as a deputy and motivated by political hatred, com- 
mitted public dissemination, and this charge was laid under the guise of reliable 
reports of deliberately false information containing data on the use of the Armed 
Forces of the Russian Federation in order to protect the interests of the Russian 
Federation and its citizens and maintain international peace and security. The 
court found Gorinov guilty in committing a crime provided for in Article 207 
(3) of the CC. The defendant stated that he expressed his personal opinions and 
beliefs, which he independently concluded, and he did not intend to spread 
deliberately false information about the actions of the Armed Forces of the 
Russian Federation in the territory of Ukraine. The court, however, had no doubt 
that Gorinov acted with direct intent, because, quoting the court of the Russian 
Federation, ‘the defendant was aware of the public danger of his actions, foresaw 
the inevitability of socially dangerous consequences and desired their onset and 
guided by the motive of political hatred expressed in a dismissive, unfriendly, 
aggressive attitude towards the current executive and legislative authorities of 
the Russian Federation deliberately misled a limited circle of people about the 
legality of the actions of the Armed Forces of the Russian Federation during a 
special military operation, creating the appearance of illegal activity violating 
international legislation of both the Armed Forces of the Russian Federation 
individually and the state authorities of the Russian Federation as a whole, which 
led to the undermining of the authority and discrediting of the Armed Forces of 
the Russian Federation in society, and caused citizens who have seen the above 
video a sense of anxiety, fear, anxiety and insecurity on the part of the state’ 
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The court in Gorinov’s judgment considered it necessary to note that Article 
10 of the ECHR, along with the proclamation of the right of everyone to freely 
express their opinion, proceeds from the fact that the exercise of such freedom 
imposes duties and responsibilities and may be associated with certain formal- 
ities, conditions, restrictions or sanctions that are provided for in the law and 
are necessary in a democratic society in order to protect health and morals. 
The proclaimed right to freely adhere to one’s beliefs and the right to freedom 
of expression, including freedom to seek, receive and disseminate all kinds of 
information and ideas by any means and regardless of State borders, simultane- 
ously corresponded, as stated by the court in the judgment against Gorinoy, ‘to 
the standards enshrined in international legal acts establishing that the exercise 
of these rights and freedoms may be restricted, in particular, in the interests of 
security or public order, the prevention of riots or crimes (Art. 18, 19 and 29 
(2) of the UDHR, Art. 19 of the ICCPR, Art. 9 and 10 of the ECHR). 

Freedom in general and freedom of conscience in particular came to be an 
object of Russia’s war against the Ukrainian people and against those Russians 
who oppose the war. Similarities between the law of Stalin’s time and that of the 
current day are evident. The method of translating the law into an instrument 
in the war against freedom of conscience is also apparent. It seems that the only 
difference in this war against freedom is that today there is still an upper limit 
on the punishments written in the codes. As correctly observed, questioning is 
good for freedom of conscience, freedom of opinion and its expression, but deep 
mistrust can be as corrosive for freedom as blind faith (Alegre 2023, p. 86). 


1.3.7. Interim findings 


Conscience is a persons belief about what is right and what is evil, and free- 
dom of conscience, which is at the heart of human autonomy and identity, is 
the core human right in a democracy. However, restriction, prosecution and 
oppression, or a war against freedom of conscience, has been part of human 
history for aeons. Indeed, freedom of conscience as a human right has received 
its fullest expression in Western societies; however, the contemporary western 
approach that freedom of conscience is equal to conscientious objection is too 
narrow, and does not enable the full concept of freedom of conscience to be 
revealed. Conscientious objection makes a person’s conscience open and public 
in the sense that one is dissenting from what secular law expects them to do as an 
obligation. Thus, freedom of conscience is broader than conscientious objection. 

Although freedom of conscience is enshrined in contemporary law along- 
side clauses relating to freedom of thought and freedom of religion, freedom of 
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conscience is interrelated with these two other legal concepts, yet inevitably they 
each have unique meanings and content. Conscience is a more universal part of 
human nature than religion; thus, conscience cannot be limited to or mixed with 
religious conscience. The very basis for religious freedom in the secular age is the 
idea of the liberty of conscience. The amount case law of the ECtHR regarding 
Article 9 cases has been and continues to be on the increase. Cases in which 
secular beliefs come to be under protection via the application of Article 9 imply 
that freedom of conscience receives a greater amount of attention. 

One long-term purpose of a war waged by one country against another is 
the creation of a considerable shift in the collective conscience of a society or of 
particular groups of people. A war against freedom, including freedom of con- 
science, has been waged by Russia against Ukraine by trying to instil a particular 
ideology which is hostile to both the idea of Ukraine as a sovereign state and 
the Ukrainian people as a society. Moreover, the freedom of conscience of peo- 
ple in Russia has also been profoundly transformed throughout the regime of 
president Putin. Today, those who oppose the war in Ukraine experience harsh 
punishments enshrined in the newest amendments to the CC, which was issued 
ten days after the invasion of Ukraine. The very aim of the Kremlin regime, via 
the means of new legislation, is to instil fear in Russian society and to paralyse its 
will to challenge the regime. 

By adopting new criminal and administrative laws, Russia has criminalised 
war reporting, protesting the war, and expressing or even holding any personal 
beliefs or convictions regarding the war in Ukraine, the Russian state authority 
or the army. A resemblance between the new criminal norms in Russia and the 
CC of Stalin is evident in the general and vague terminology of both sets of legal 
norms, which provide vast room for manoeuvre when applying them. It is very 
likely that the only thing which separates the criminal laws of Stalin and Putin is 
that under the authority of the latter, punishments still have upper limits, at least 
in the text. However, all other aspects of their texts bear an uncanny resemblance 
to one another. 


1.4. Perspectives on Ukrainian Constitutional Aspirations 
Regarding European Identity After the War of aggression 


1.4.1. The 2019 Constitutional Amendments Introducing Ukraine’s 
European Identity 


Recent geopolitical history can be split into two periods: pre- and post- 
24 February 2022. On that day, the largest ground war in Europe since World 
War II was launched by the Russian Federation against the independent and 


88 Role of Values, Identity and Human Rights in the Context 


sovereign state of Ukraine. Officially, Russia claimed that its citizens residing 
in Ukraine’ territory were in need of protection and defence, and that Ukraine, 
having expressed its will to join the EU and NATO, presented a threat to Russia’s 
national security. These claims were unfounded and false. Nevertheless, they led 
to military aggression that has already lasted more than more than two years, 
without any clearly defined solution that might bring peace to the country. 
Russias recurring fear of losing a zone of influence that it had long held 
were fulfilled when, on 7 February 2019, the Verkhovna Rada (the Ukrainian 
Parliament) amended the Constitution of Ukraine and expressis verbis con- 
firmed ‘the European identity of the Ukrainian people and the irreversibility of 
the European and Euro-Atlantic course of Ukraine’ (Constitution, preamble). 
After military actions were launched in Ukraine, one of the aggressor’s imme- 
diate requirements in order to cease hostilities were that the Constitution of 
Ukraine be reverted, enshrining its neutrality (Belton 2022). Russia insisted that 
Ukraine give up its goal of joining NATO and the EU. Such rhetoric permits 
the consideration that the constitutional amendments of 2019 might have been 
the spark that ignited this military conflict, which for a number of years was 
smouldering in the East of Ukraine.*® Of course, in reality this is only one of many 
unsuccessful attempts to find a justification for unjustifiable actions. 


1.4.1.1. The Construction of Ukraine's Identity and Its Determination 
Towards Western Europe 


Ukraine's aspirations for European identity were vivid long before these amend- 
ments were made. Although Russia, as its closest neighbour in terms of language, 
culture and religion, has always been an important actor in the making of the 
Ukrainian nation (Dragneva and Wolczuk 2015), Europe and Europeanness, as 
an alternative supranational identity to the Eurasian and Slavic identities, has also 
played an integral role in the construction of Ukraine's identity (Shulman 2004). 

Since the moment at which Ukraine proclaimed its independence from the 
Soviet Union in 1991, the country has striven to transform itself into a demo- 
cratic and independent state. This was easier said than done. However, almost at 
once the EU saw the potential to plant democratic ideas on the eastern border 
of the union. Although the path to the west has not always been smooth and 


6 In February and March 2014, Russia invaded Crimea, and after a sham referendum 
annexed it to the Russian Federation with the approval of the Constitutional Court 
of Russia. Concerning the role of the Russian Constitutional Court, see: Leonaite and 
Zalimas 2015. 
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straight, the EU has, largely, always been there for Ukraine: it has tried to involve 
Ukraine in the regional and global trading system; it has spread the ideas of 
human rights protection, democratic governance, and anti-corruption efforts; 
and it has fostered the national capacity for Ukraine to chart its own political 
future and foreign policy directions free from external interference. Ukraine, in 
its turn, has had ups and downs in its relationship with the EU, having had pro- 
European and pro-Russian leaders and having had to solve the dilemmas of the 
compatibility of supranational institutions adopting binding decisions with the 
national legal system of Ukraine (Moskalenko and Streltsov 2015). 

The Orange Revolution in 2004, the Euromaidan in 2013, and the occupation 
of Crimea in 2014 were critical junctures that helped Ukrainians to finally deter- 
mine the direction in which they were seeking to go and to abandon the con- 
struction of Ukrainian identity as inherently Eastern Slavic. This concept, where 
Russia is considered as the ‘elder brother’, is promoted by so-called Russophiles 
obsessed with the construction of a Russia-centric community. These historical 
moments, which can be considered ‘big bang’ events, contributed to the profound 
transformation of deeply held beliefs and convictions (Risse 2010, p. 2) which 
can no longer provide valid grounds for problem solving. The deep crises which 
occurred in the state always created windows of opportunity in which changes 
in identity could be introduced (Marcussen et al. 1999). Therefore, while before 
the Russian-Ukrainian conflict it was possible to identify three meta-narratives 
within the Ukrainian national identity - Ukraine as part of Europe, Ukraine as 
part of the Eastern Slavic tradition, and Ukraine as a nation of two ethnic groups 
sharing the features of Russia and Europe and seeking Western integration with 
Russia (Minesashvili 2022, p. 4) - Russia’s actions and its expansion of hostilities 
since 2014 have turned Ukraine to the West, leading it to seek to cement this 
relationship by obtaining EU candidate status. The case of Ukraine shows that 
the successful democratic transition of Eastern European countries needs a geo- 
political goal that includes support for a democratic order (Reznik 2022). Since 
the constitutional amendments of 2019, this is no longer merely a political goal; 
it is now a constitutional value to foster and implement. 

Leaving behind all other claims of identity, the discourse that emphasized 
Ukraine as an inherent part of European civilization - whether on a racial, 
cultural or historical basis - justified the country’s Europeanness through its 
mental unity with Europe due to common historical experiences which formed 
a national character in line with European values. This view has prevailed in 
Ukraine for the last decade. The EU stood as an example of democracy, the rule 
of law, and good standards of life. Closer relations with, and eventually mem- 
bership in, the EU and NATO were not only deemed to represent security, 
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independence and development, but were also seen as the only way to escape 
Russian dominance (Minesashvili 2022, p. 7). The concepts of security and inde- 
pendence being intertwined with the processes of democratization and reforms 
(Vieira 2020) required changes in the legislation, preferably at the highest level. 

In 2014, when the EU-Ukrainian Association agreement was signed and 
ratified, the need for the constitutional consolidation of principles governing 
the interrelations between EU law and the national laws of Member States had 
already been identified. The specific nature of EU law, being a sui generis legal sys- 
tem, could not have been introduced without some constitutional compromises. 
Looking for closer integration with the west while Russia continued its hostilities 
in the eastern part of Ukrainian territory, the geopolitical context seemed to be 
favourable for Ukraine to gather the necessary political will to enshrine these 
changes in the Constitution. There was no longer a group of political elites that 
opposed the pro-European choice in the legislative body. 

On 7 February 2019, 334 of the 385 deputies registered at the session of the 
Verkhovna Rada voted to amend the Constitution to outline Ukraine’s strate- 
gic objectives of joining the EU and NATO (Verkhovna Rada 2019). The over- 
whelming majority of Ukrainian representatives decided to stop looking back 
at the Soviet period, instead seeking to bring prosperity and wellbeing to the 
country, with only 35 voting against this amendment. This characterisation is 
how EU and NATO membership were represented in society. When looking for 
the European perspective, it is useful to analyse in more detail the construction 
of constitutional clauses enabling the Europeanisation of Ukraine and their sig- 
nificance to the Ukrainian legal order, as well as their impact on the activities of 
state institutions. 


1.4.1.2. The Importance of the Amended Preamble of the Ukrainian 
Constitution 


The preambles of constitutions are introductions to the constitutional rules, and 
usually refer to historical moments of the state as well as to certain constitu- 
tional values that frames the entire interpretation of the constitution. Nearly all 
constitutional preambles assert the sovereignty of the nation (Frosini 2012), and 
the Ukrainian preamble is no exception. Alongside the expression of the sov- 
ereign will of the people, it brings the reader back to the centuries-old history 
of Ukrainian state-building, provides for the recognition of human rights and 
freedoms, and affirms the determination to build a democratic state based on 
the rule of law guided by the Act of Declaration of the Independence of Ukraine, 
adopted on 24 August 1991 and approved by national vote on 1 December in the 
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same year. The legal significance of preambles is increasingly being recognized, 
and they are now considered equal to the provisions of the constitution. The vivid 
debate regarding the formulation of the preamble to the Ukrainian Constitution 
proves that the Ukrainian Parliament treated the preamble not as a mere intro- 
duction to the Constitution which does not have any value, but as a provision 
which reflects the essence and spirit of the Ukrainian state (Frosini and Lapa 
2020a, p. 74). The jurisprudence of the Constitutional Court in recognizing the 
legal value of the preamble and using it as a tool for interpreting and providing a 
background in order to explain other constitutional provisions only confirms its 
importance. Therefore, while examining the 2019 constitutional amendments, it 
should first be noted that the preamble to the Constitution was amended, intro- 
ducing the confirmation of ‘the European identity of the Ukrainian people and 
the irreversibility of the European and Euro-Atlantic course of Ukraine. 
Although constitutional amendments are a rather ordinary measure for 
reflecting changes in the social reality, it is not a very common practice to change 
the preamble of the Constitution. While amendments to constitutional provi- 
sions are made only when they are completely unavoidable, in order to preserve 
the stability of the Constitution, amendments to the preamble are almost non- 
existent. This is not without reason. Constitutional preambles are regarded as 
part of the country’s heritage, representing the standing, fundamental values 
upon which the state and nation are based and serving as a constant background 
for the interpretation of other constitutional provisions. However, the previously 
prevailing opinion that the preamble of the Constitution has no legal power has 
changed with the modern acknowledgement that, in fact, it has the same power 
as other constitutional provisions, or perhaps even greater power (Orgad 2010) 
as it is used as a tool for understanding the original sense of the Constitution. 
The role of preambles should not be underestimated, and changes to the pre- 
amble of the Ukrainian Constitution exemplify its importance (Frosini and Lapa 
2020b). Some scholars state that because of the significance of preambles to the 
interpretation of constitutional provisions, states with unstable political environ- 
ments, like Ukraine, should be careful with use of the constitutional preamble as 
a tool to implement their convictions (Frosini and Lapa 2020a, p. 85). There is 
merit to such statements, and the course chosen by Ukraine might have been dif- 
ferent. However, taking into account the content of this particular amendment, 
one has to concede that the choice of Ukraines Verkhovna Rada to amend not 
only the main text of the Constitution, but also its preamble, proves the country’s 
strong determination to following a new direction, both now and in the future. 
The opinion of the Grand Chamber of the Constitutional Court regarding the 
2019 amendments to the Constitution (which were found to be compatible with 
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the Constitution according to the parameters provided in the Constitution itself) 
contained several separate opinions. These views underlined the importance of 
the preamble to the Constitution as the cornerstone of the Ukrainian constitu- 
tional order, and claimed that amendments to the preamble of the Constitution 
enshrining the main constitutional values might only have been made by the 
people of Ukraine, who are the only source of power in the country (this was 
the separate opinion of Judge Lytvynov). Other opinions stated that the legisla- 
tor amending the preamble meddled with the history of Ukraine, and that the 
amendment of certain articles of the Constitution would have been enough. 

Having amended the Constitution of Ukraine starting from its preamble, the 
Verkhovna Rada consolidated in an act of the highest legal power the new geo- 
political orientation of the state of Ukraine, and its new strategic objective of full 
membership in the EU and NATO. Although this was an incredible geopolitical 
achievement which marked the end of the consideration of which constitutional 
identity Ukraine belonged to, it was only the first step, and had to be followed by 
concrete decisions. Taking that into consideration, the legislator amended not 
only the preamble, but also a number of constitutional provisions. 


1.4.1.3. Amendments to the Text of the Constitution 


Alongside the alterations to the preamble, several other constitutional provisions 
were changed. Namely, the Ukraine’s pursuit of a Euro-Atlantic direction was 
attributed to the competence of all state power institutions of Ukraine, amend- 
ing the relevant articles providing for the authority of the Verkhovna Rada, the 
President of Ukraine and the Cabinet of Ministers. 

First, Article 85 (5), providing for the competence of the Ukrainian Parliament 
and stating that the Verkhovna Rada determines the principles of internal and 
foreign policy, was supplemented. Now, next to the simple determination of the 
principles of foreign policy, the Verkhovna Rada is expressis verbis entrusted 
with the ‘realization of the strategic course of the state on acquiring fully fledged 
membership of Ukraine in the European Union and in the North Atlantic Treaty 
Organization. Thus, the competence of the Ukrainian Parliament was extended 
to cover the goal of acquiring fully fledged membership in these two interna- 
tional organisations. 

Secondly, Article 102, defining the place of the institution of the President 
in the State of Ukraine, was amended by adding part 3 to the article. Thus the 
President of Ukraine became a guarantor of the implementation of the stra- 
tegic course of the state: gaining fully fledged membership in the EU and the 
NATO. The President also acquired the responsibility to do everything in to 
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their constitutional power to implement this new strategic European and trans- 
Atlantic goal. 

Finally, Article 116, which enumerates the powers of the Government and the 
Cabinet of Ministers, provides for the implementation of the strategic course of 
the state: gaining fully fledged membership of Ukraine in the EU and the NATO. 
Article 116 was supplemented by paragraph 1! to provide for this new compe- 
tence of the Cabinet of Ministers. 

The analysis of these Ukrainian constitutional provisions clearly shows that 
not only was the abstract declaration of the chosen geopolitical orientation of 
the State of Ukraine enshrined in the preamble of the Constitution, but the legal 
preconditions necessary in order to implement this Euro-Atlantic course - with 
its very precise measure of acquiring the fully fledged membership of Ukraine in 
the EU and NATO - were also created. To achieve this objective, the involvement 
of all state power institutions is necessary and the constitutional obligation to act 
effectively towards that goal is imposed onto them. The fact that constitutional 
provisions concerning the legislative as well as executive body were amended 
does not mean any repartition of previously acquired powers, but rather stresses 
the need for both to act together towards the common new direction. 

The clauses enabling the Europeanisation of Ukraine signify the receptiveness 
of the Constitution towards specific international cooperation and this specific 
form of integration. The country’s future membership in the EU and NATO 
should be considered as a constitutional value, giving guidelines to all internal 
and external politics. Since those amendments came into force, this is no longer 
only a matter of politics, but also one of constitutional law. 

The chosen course towards the EU and NATO is not only a geographical 
direction, as it also contains strong values-based content. With the amendments 
of 2019, the existence of common values with the community of Western dem- 
ocratic states was declared. The ‘European identity of the Ukrainian people’ 
is a new term in the constitutional discourse of Ukraine, and means that the 
Ukrainian nation identifies itself with the Western legal tradition and universal 
constitutional values and principles. This ensures the harmony and integrity of 
all constitutional principles, values, and provisions. Secondly, the aspiration of 
integration into that community was expressed. Thus, the constitutional identity 
of Ukraine does not leave room for ambiguities as to what future awaits the State, 
as there are no longer any real or alleged contradictions between the national 
constitutional values and those that are recognized in the Western commu- 
nity. The short passage supplementing the Constitution of Ukraine regarding 
European identity and the irreversibility of the Euro-Atlantic course actually 
means that the content of the Constitution itself has also undergone changes. 
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At the same time, the entire legal system must change together with it, as the 
principle of Western geopolitical orientation can be regarded as one of the most 
important coordinative constitutional principles (Žalimas 2019). 

The new constitutional principle of Western geopolitical orientation consoli- 
dated in the Constitution of Ukraine could contribute to the creation of welfare 
in the state if, first of all, the Constitutional Court of Ukraine and other legal 
institutions understand and implement this principle and its potential accord- 
ingly. This means that every decision after the amendments to the Constitution 
in all Ukrainian state institutions must be taken after considering what the new 
principle requires from them. The appropriate interpretation of the Constitution 
by revealing its ‘living’ content and opening it to the influence of European law, 
including through jurisprudential means, is due (Zalimas 2019). This also con- 
cerns the negative perspective of the newly enshrined principle of geopolitical 
orientation. Although it is not expressis verbis noted in the Constitution, any 
other geopolitical direction that brings the state towards the east and towards 
less democratic regimes is intolerable, and therefore cannot be undertaken by 
any state power institution. 

According to the Constitution currently in force and the imposition of the 
obligation to all state institutions to follow the newly chosen course, any law 
or presidential decree guiding the state in the opposite direction would be rec- 
ognised as unconstitutional. The role of the Constitutional Court deciding on the 
constitutionality of state decisions then becomes crucial. If such a case were to 
occur, in a decision on unconstitutionality the Constitutional Court of Ukraine 
would almost certainly refer to Article 19 of the Constitution of Ukraine, which 
states that ‘all state and local self-government and their officials are obliged to 
act only on the grounds, within the limits of authority, and in the manner envis- 
aged by the Constitution and the laws of Ukraine’ (Frosini and Lapa 2022). The 
Constitution can also be violated by the non-implementation of constitutional 
prescriptions when the legislator omits to regulate what has to be regulated 
according to the Constitution — i.e., when it fails to adopt legislation necessary 
to implement Western democratic values belonging to a particular area of legal 
relations. Naturally, this can only occur if the Constitutional Court itself acts 
under the provisions of the Constitution and interprets it with receptiveness 
towards fundamental Western values. 

Ukraines commitment stemming from the Constitution to adopt and imple- 
ment Western constitutional values, proving that Ukraine deserves to be con- 
sidered as a plenipotential member of the Western community, has begun to 
acquire a very concrete shape. In certain areas, it has even overtaken that of more 
established members. For instance, Ukraine's intention to fully adhere to these 
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constitutional values was proven by the ratification of the Istanbul Convention 
in 2022. Ukraine even did so prior to the European Parliament inviting all of the 
countries that had not yet ratified the Convention to do so. The ratification of 
the Istanbul Convention was rightly emphasized as an important step towards 
Ukraine's constitutional destination — accession to the EU (EUAM Ukraine 2023). 

Another example of Ukraine's institutions working together and seeking 
systematic change while implementing the strategic course towards European 
and Euro-Atlantic integration is the adoption of anti-oligarch laws forbidding 
persons possessing a certain amount of money from financing political parties, 
owning media or taking part in privatisation (Verkhovna Rada 2021). This also 
required some sacrifices. Prior to the adoption of this law, the Speaker of the 
Verkhovna Rada was dismissed by a majority in Parliament after opposing 
the adoption of the aforementioned law and referring it to the assessment of 
the European Commission for Democracy Through Law (hereafter - the Venice 
Commission). Although the latter concluded recently that the new law lacks a 
systemic approach and is too personalized (Venice Commission 2023b), this 
still demonstrates the willingness and determination of the state to abandon 
old relics and mentalities while participating in the creation of a new Europe- 
orientated Ukraine. 


1.4.2. Constitutional Safeguards and the Despicable Proposition to 
End the War of aggression 


The values-based commonness with Western democratic states that serves as 
the foundation of the geopolitical orientation expressed in the provisions of the 
Constitution could not have been missed by the Russian Federation, which has 
always considered its neighbours as a long-held zone of influence. Ukraine's 
increasingly overt pro-Western foreign policy orientation and step-by-step 
approach to EU integration provided a pretext for Russias continued destabilis- 
ing tactics, and perhaps played a role in paving the path to war (Ramani 2023). 
Since the first days of the war, Russia has insisted that Ukraine gives up its goal 
of joining NATO and the EU, as expressed in constitutional provisions from 
2019. It might seem from today’s perspective that these amendments - clearly 
expressing values-based commonness with Western legal thought and empha- 
sizing the importance of adhering to the fundamental principles of democracy, 
the rule of law and the protection of human rights - might have been regarded 
as the pretext to initiating the war. Controversially, this would mean that those 
amendments, while pursuing the objectives of better defence and cooperation in 
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securing peace and the independence of Ukraine through closer integration with 
Europe, caused threats to the nation and the state. 

Obviously, this cannot be the case, but, at least theoretically, it must be con- 
sidered. Could the Russian requirement be fulfilled in an attempt to re-establish 
peace in Ukraine, protect the people and stop the extremely severe violation of 
human rights? Could a constitutional amendment to bring the Ukrainian legal 
order back to its previous state - as demanded by Russia - really contribute to 
achieving a breakthrough in the conflict? What conditions must be met in order 
to legitimize secession, which would include not only giving up on euro-Atlantic 
integration, but also ceding parts of the currently occupied territory of the state, 
in which Ukrainian citizens reside? 

The answer to the first question is no. Ukraine declared a state of martial law 
on the first day of the conflict. In the Constitution of Ukraine, like in most of 
constitutions, there is a prohibition on amending the Constitution in the condi- 
tions or martial law or a state of emergency (Article 157). Thus, even if Ukraine 
were to consider believing the Russian promise to end the war for even a second 
by beginning to initiate the relevant amendments, they would not be constitu- 
tional while martial law is in effect. 

It is hard to imagine the implementation of the Russian demand even the- 
oretically, as it would change one of the core elements of the newly confirmed 
Ukrainian constitutional identity. This would mean the birth of a new nation 
different from the existing one, perhaps with the loss of territory. This is not 
achievable within the contours of the existing Ukrainian Constitution — nor for 
that matter, within any nation-building constitution. 

The formulation in the provisions of the preamble contains the word ‘irrevers- 
ibility, as the legislator adopting these amendments foresaw an upcoming fight 
for this aspiration. Thus, the Constitution itself provides a safeguarding formula 
in case the politicians governing Ukraine were to one day change their minds 
regarding the geopolitical orientation of the state, precluding a reversal of course 
by potential future pro-Russian leaders or in the case of external menace. The 
use of the word irreversibility in relation to the chosen course means that there is 
(or should be) no turning back; therefore, re-amendments returning Ukraine to 
its previous state are impossible. If those amendments would be made, it would 
mean the emergence of a state of Ukraine of different constitutional identity 
than the one that is being built now. 

While considering the preservation of the chosen geopolitical orientation 
and the European direction, a substantial role is entrusted to the Constitutional 
Court. There is a requirement in the Constitution of Ukraine that every constitu- 
tional amendment (for better or worse) be verified ex ante in the Constitutional 
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Court. The Constitutional Court should pronounce on the conformity of any 
draft law to amend the Constitution with the requirements of Articles 157 and 
158, providing for the procedural and substantial restriction of amendments to 
the Constitution which, inter alia, precludes its amendment during a state of 
martial law. 

In this context, one must note that the Constitution does not provide for any 
exceptions to constitutional control during a war or during a state of martial law. 
There is no restriction on challenging acts adopted during this period, nor any 
limitation on deciding on their constitutionality. Constitutional control is a fun- 
damental pillar of the state acting under the rule of law, and the rule of law is the 
only legitimate answer to the rule of force. Therefore, it is crucial to ensure con- 
trol of the constitutionality of all acts adopted during wartime, thus preventing 
any unconstitutional actions determined by internal of external factors. Having 
faced the ongoing war, the Constitutional Court did not stop functioning after a 
period of adjustment to the new reality. 

A conclusion of the Constitutional Court was delivered regarding the amend- 
ments of 2019, which were found to be compatible with the Constitution 
(Constitutional Court 2018). Thus, if there were attempts to amend the 
Constitution by deleting from it the aspiration to move towards the EU and 
NATO, they would have to be approved by the Constitutional Court. The lat- 
ter has the obligation not only to ensure that the Constitution is not amended 
during martial law, but also to verify whether amendments abolish or restrict 
human rights or freedoms. Obviously, the refusal to be directed towards Western 
constitutional values would be a significant loss for the promotion of the human 
rights and freedoms of the Ukrainian people. 

Therefore, it must be stated, above all, that constitutional resistance to the 
Russian demand to abolish the European course is encoded in the text of the 
Constitution, as there is no legal way to amend it while still preserving the state 
and the Constitution. There is no way to legitimize the demands of Russia 
imposed on Ukraine to constitutionally enshrine political neutrality, which 
means that the Constitution cannot serve as a tool for settling the conflict as 
it cannot be a tool with which to destroy the state and the nation. Amending 
Ukraine's Constitution to allow for secession would amount to an unconstitu- 
tional amendment and a violation of the eternal values of territorial integrity, 
national unity (Weill 2022) and the commitment to respect human rights and 
freedoms. In other words, this would represent the reconstitution of the state and 
its people into a form that would no longer be the independent state of Ukraine. 
Ukraines commitment to constitutional democracy and the rule of law, includ- 
ing its chosen geopolitical orientation, must continue, despite the aggressor’s 
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attempts to declare war not only against the independent state of Ukraine, but 
against its Constitution as well. 


1.4.3. A European Perspective for Ukraine After the War of 
Aggression: Steps Taken and Future Insights 


Although the entire ethnic territory of Ukraine has been under the influence of 
various cultural factors for a long time due to the territorial fragmentation and 
differing mentalities of the Ukrainian regions (Tsyrfa 2023, p. 51), the Russian- 
Ukrainian conflict-turned-war has had a crucial ideological impact on Ukraine's 
national identity. The very meaning of belonging to the Ukrainian nation has 
changed even more, manifesting itself in increased alienation from Russia and 
the greater embrace of Ukrainian nationalism as a worldview (Kulyk 2016, 
p. 607). This has confirmed Ukraine’s dedication to European values and the 
determination to seek its place among European states. 

On the one hand, the formation of the European identity of Ukraine is possible 
only through the perception of Ukraine as a part of Europe by European nations. 
On the other hand, during the last year it has become clear that Ukrainian secu- 
rity is essential to that of Europe. This war, on the eastern border of Europe 
against an independent and sovereign state vigorously resisting its aggressor, is 
an existential threat to the rules-based international order: not since World War 
II has a war between two states been considered a legitimate way to assert territo- 
rial claims. Thus, the importance of Western support has been emphasized since 
the beginning of this large-scale military invasion, and the gradual acceptance 
of Ukraine as a European state has led to the fact that in the middle of this war 
of aggression against it, Ukraine was granted an invitation to become the EU 
candidate (European Council 2022). Ukraine’s accession to the EU is a crucial 
element of the stability of Eastern Europe. Therefore, it could appear that the 
goal enshrined in the Constitution - fully fledged EU membership - is within 
striking distance. A big step ahead has been taken, but the path forward will be 
a long one. 

It is worth recalling that in 2014, when the determination of Ukraine became 
orientated towards Europe more than ever, four scenarios predicting the future 
of Ukraine in the EU were drafted. In a highway scenario, Ukraine becomes a full 
EU member by 2030 and a democratic Ukraine is a reliable player in the region. 
If Ukraine heads down a road with a speed limit, it has a chance of becoming a 
candidate state by said year and opening negotiations with the EU. If the bumpy 
road scenario occurs, Ukraine will still be in the process of implementing the 
Association Agreement, with little progress down the path to integration by 
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2030. Finally, in a dead-end scenario, Ukraine finds itself in a regress of democ- 
racy, remaining under the strong influence of Russia (for more detailed elabora- 
tion see: Meuser and Hett 2014). Today, it might be observed that Ukraine has 
moved forward in the most optimistic scenario, and a number of factors point to 
the likelihood that the goal of becoming a full EU member may be achieved even 
ahead of the most optimistic projections. Ukraine has entered the highest gear 
while traveling down its highway to Europe. 


1.4.3.1. Ukraines Homework to Be Done Before Accession to the EU 


As indicated by the citizens of Ukraine, the most important advantages of the 
EU are a high level of social security, the rule of law, an advanced democracy, a 
lower level of corruption, and scientific and technological development (Tsyrfa 
2023, p. 59). It is possible that due to the war of aggression against it, Ukraine 
will benefit from a less bureaucratic scenario than other states have experienced 
while preparing for EU membership. The mere fact of receiving candidate status 
within a few months proves the uniqueness of this situation.” Paraphrasing a 
tweet from Ursula von der Leyen, those who are ready to die for the European 
perspective deserve to live the European dream (von der Leyen 2022). 

The EU has shown unprecedent flexibility and determination to achieve 
compromises. The majority of the EU Member States and their populations, 
or at least the recent accessions, strongly supported Ukraines determination to 
becoming one of them even before the war of aggression began. Such strong 
support can be explained not only by the recognition of the importance of the 
EU’s enlargement policy for creating a stable and democratic environment, but 
also by a genuine belief in the need for overcoming post-cold war divisions in 
Europe and the right of non-EU countries to stability and prosperity, which has 
changed the region of Central Europe beyond recognition in the last 15 years 
(Kral 2007). The Russian invasion of Ukraine has opened a window of oppor- 
tunity in the form of widespread support among all Europeans for the idea of 
Ukraine's accession to the EU. 

However, certain fundamental criteria will have to be met as the old Europe 
preserves itself against the enthusiasm for future enlargements. Ukraine's invi- 
tation to become a full member and its treaty of accession to the EU can be 
accepted only when the country fulfils the conditions necessary for European 
integration, including, inter alia, the Copenhagen criteria, which consist of: the 


7 Ukraine sent its application for EU membership on 28 February 2022, and by the unan- 
imous agreement of 27 Member States was granted candidate status on 23 June 2022. 
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stability of institutions guaranteeing democracy, the rule of law, human rights 
and respect for, and the protection of, minorities; a functioning market economy 
and the capacity to cope with competition and market forces; and the capacity 
to enforce the EU acquis. Even the state of war and the fact of Ukraine having 
protected the EU’s eastern border for more than a year cannot exempt it from the 
obligation to follow these procedures. 

The European Commission determined seven specific reforms to be imple- 
mented before engaging in official negotiation on the membership of Ukraine 
(European Commission 2022, June 16), some of which are of a constitutional 
nature. Two of the prescribed reforms are related to the judiciary. Without the 
effective implementation of these reforms and the fulfilment of its accession con- 
ditions, Ukraine’s further path to the EU could be called into question. 

First, Ukraine should reform the selection procedure for constitutional judges, 
including a pre-selection process based on the evaluation of their integrity and 
professional skills. In this vein, Ukraine is to follow the recommendations pre- 
sented by the Venice Commission. Second, the integrity vetting of candidates 
for membership of the High Council of Justice and the selection of candidates 
to establish the High Qualification Commission of Judges should be finalized. 
Needless to say, the judicial reform ensuring independent tribunals (as they will 
be charged with implementing EU law at the national level) is of the utmost 
importance. 

The third requirement emphasized by the European Commission is also very 
specific and particular to Ukraine: strengthening the fight against corruption, in 
particular at the highest level, including the appointment of a new official — the 
head of the Specialised Anti-Corruption Prosecutor’s Office. The issue of cor- 
ruption has persisted for many years in Ukraine, finding its roots in the transi- 
tional period from a centralized planned economy to a market economy. Here, 
imperfections and legal gaps in privatization laws created the preconditions for 
the enormous influence of newly formed oligarchs in all areas of public power. 
The abuse of entrusted power for illicit private gain negatively affects political 
stability, democracy and sustainable peace, which is extremely detrimental in 
war-afflicted states that are trying to maintain the activities of public institutions, 
restore social trust, and help the economy to survive (Remeikiené et al. 2023, 
p. 503). The common practice of oligarch-friendly legislation cannot be justified 
anymore according to the new meaning of the Constitution, and even if the first 
steps have been taken with the adoption of the aforementioned anti-oligarch law, 
it will take some time to see these changes manifest in reality, not only within the 
legal framework. 
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Fourth, efforts must be put into preventing money laundering. Fifth, Ukraine 
is asked to implement the recently adopted anti-oligarch law to limit the exces- 
sive influence of oligarchs in economic, political, and public life, again following 
the guidelines issued by the Venice Commission. Sixth, Ukraine must finalise the 
reform of the legal framework for national minorities and adopt immediate and 
effective implementation mechanisms. This issue has already drawn the atten- 
tion of the Venice Commission, which criticised the existing legal regulation and 
called for its revision. Lastly, Ukraine is invited to adopt a media law that aligns 
the country’s legislation with the EU Audiovisual Media Services Directive and 
empowers the independent media regulator. The ability to execute the reforms 
determined in these recommendations will allow Ukraine to officially begin the 
process of negotiation to become a member of the EU. 

The constitutional framework for the implementation of the aforementioned 
reforms is more than favourable, taking into account the constitutionally pre- 
scribed obligations of the President of the State, the Parliament and the Cabinet 
of Ministers to act in a way that ensures that the full EU membership of Ukraine 
becomes a reality. Therefore, the executive and legislative bodies should engage 
in the adoption of the necessary legislation without further delay, if necessary by 
fighting against deep-rooted convictions and behavioural patterns that are not in 
line with Western values. 


1.4.3.2. Ukraines Endeavours to Comply with European Requirements 
Concerning the Appointment of Constitutional Judges 


The ongoing war of aggression has not prevented Ukraine from taking the actions 
necessary to engage in the implementation of the abovementioned reforms. 
Progress in one of them, namely the selection procedure for Constitutional 
Court judges in Ukraine, is worth examining in more depth as it is a central 
part of the changes required. The intense attention of Ukraine’s European allies 
concerning the proper functioning of its institution of constitutional control is 
not difficult to explain. 

First of all, the importance of constitutional review within a state striving for 
democracy is undeniable. Efficient constitutional control over the acts adopted 
by the legislative or executive body is one of the main pillars which permanently 
underpins the fundamental values of the rule of law, democracy and the protec- 
tion of human rights and freedoms. It also secures the separation of powers and 
ensures that the proper checks and balances are in place. While deciding on issues 
related to the organization and functioning of state authorities or guaranteeing 
the protection of human rights and freedoms, the constitutional court preserves 


102 Role of Values, Identity and Human Rights in the Context 


the supremacy of the Constitution, ensuring that the people can trust the con- 
stitutional order of the state. Ukraine’s democratic development and its ability to 
consolidate its European identity or achieve the goals set in the Constitution will 
greatly depend on this institution. 

Secondly, since the adoption of the constitutional amendments of 2019 
prescribing the new Ukrainian constitutional identity and the clear direction 
towards Western values, the Constitutional Court of Ukraine stumbled when, in 
2020, it took an anti-reformist stance and did not uphold anti-corruption reforms 
(Ruling of 27 October 2020), repealing some parts of the anti-corruption law 
of 2014 (Verkhovna Rada 2014). In its decision, the Constitutional Court pro- 
nounced the closure of the public register of declarations and the abolishment of 
criminal liability for failing to submit or for falsifying an electronic declaration. 
In the dissenting opinion of Justice Serhiy Holovaty, it says that the major parts 
of the Court’s argumentation were to be of a non-legal nature. This constitutional 
decision almost provoked a constitutional crisis in the state, with the President 
of Ukraine using his decree to revoke the authority of the then-President of the 
Constitutional Court and one of the judges (which is not provided for in the 
Constitution), leaving vacancies in the Constitutional Court which could not 
have been lawfully filled (given that their very existence was contrary to the law). 

Thus, in order to prevent possible constitutional crises in the future, to ensure 
the depoliticization of the constitutional control institution, and to re-establish 
trust in it, improvements to the procedure of the selection and appointment of 
constitutional judges are among the priorities set out by European institutions. 

The willingness of the Ukrainian state authorities to implement constitutional 
provisions, to acquire EU membership and to deploy all efforts to achieve sig- 
nificant results in the abovementioned reforms can be demonstrated by the ini- 
tiative of the Speaker of the Parliament, who addressed the Venice Commission 
on his own motion and asked the commission to assess the draft law concern- 
ing the selection procedure of constitutional judges. The Venice Commission 
responded to that request, formulating some recommendations in its opin- 
ion issued in December 2022 (Venice Commission 2022). One recommenda- 
tion novel to the Ukrainian legal system outlined the intention to establish an 
advisory group of experts, and probably found its inspiration in the procedure 
for the selection of judges to European jurisdictions, namely Committee 255 for 
the CJEU or the Advisory Panel of Experts for the ECtHR. This should ensure 
the objectivity of the selection of candidates and their professionalism, moral 
qualification and integrity, while also guaranteeing the pluralism of views among 
judges-to-be. If the majority of the previously issued recommendations of the 
Venice Commission concerning the functioning of the Constitutional Court 
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(for instance, the Opinion on the Draft Law on the Constitutional Court (CDL- 
AD(2016)03), adopted in 2016, or the Urgent Opinion on the Reform of the 
Constitutional Court of Ukraine issued pursuant to Article 14a of the Venice 
Commissions Rules of Procedure, adopted in 2020) were ignored by parlia- 
mentarians, disregarding the recommendations of the Venice Commission this 
time around might prevent the state from achieving its constitutional goal of 
European integration. 

Therefore, the adoption of the Law on Amendments to certain legislative 
acts of Ukraine to clarify the provisions on the competitive selection of can- 
didates for the position of a judge of the Constitutional Court of Ukraine on 
a competitive basis did not take long, and was met favourably by the Venice 
Commission. The latter also appreciated the decision to include international 
experts in the advisory group (three out of six, according to the initial draft 
law - one designated by the Venice Commission and two by international 
organizations who have previously assisted Ukraine while implementing vari- 
ous reforms) tasked with running a preliminary integrity check of candidates 
for the position of a constitutional judge. However, some improvements were 
also suggested by the Venice Commission, such as: simplifying the selection 
of advisory group members in order not to paralyse the selection of judges; 
adding a seventh member to the advisory group of experts; respecting gender 
equality while selecting future judges; setting out a timeframe for carrying out 
the selection procedure; and paying attention to ensuring that the selection 
procedure as well as the advisors’ opinions and the votes cast be made pub- 
lic (for more, see Venice Commission 2022). In a follow up opinion issued 
on June 2023, the Venice Commission welcomed Ukraine's efforts to move 
forward with the reforms despite the ongoing war of aggression, especially 
regarding the clause excluding ‘not suitable’ candidates from further consider- 
ation following both the integrity and professional competence assessments. It 
also reminded Ukraine of the importance of filling vacant positions in a timely 
manner (Venice Commission 2023a). Although the adopted law regulating the 
selection and appointment procedure of constitutional justice is far from per- 
fect, the determination of Ukrainian institutions to cooperate at the European 
level in order to create an independent, active, bold institution of constitu- 
tional control allows for the expectation that the necessary reforms will be 
implemented sooner rather than later, and the challenges of the past will be 
overcome. In its most recent follow-up opinion, the Venice Commission finally 
concluded that the key recommendations it had formulated previously have 
been followed, and that the members of a new advisory group of experts might 
be nominated from now on (Venice Commission 2023b). 
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Russias aggression has only strengthened Ukraines determination to keep 
fighting for the right to decide its own future, to enter into whichever agree- 
ments it so wishes, and to thrive as part of the European family of nations, free 
from foreign domination or domestic dictatorship. Ukraine has proved that it is 
willing to risk the lives of its people for the European values of democracy, inde- 
pendence and freedom. The solidarity of European and other states with Ukraine 
should keep the country’s spirits high when pursuing these reforms. Ultimately, 
even if the Ukrainian Prime Minister Denys Shmyhal’s ambitious plan ‘to join 
the EU within the next 2 years’ sounds rather optimistic (Lynch 2023), being part 
of the liberal and rules-based Western world, as its Constitution prescribes, is a 
very realistic objective to be achieved in the nearest future. 


1.4.4. Interim findings 


Russias war of aggression against Ukraine started in 2014 with the occupation of 
Crimea. This meant Ukraines break-up with Russia and a national renaissance, 
as well as the determination and self-transformation of a new Ukrainian consti- 
tutional identity. The readiness to contribute to democratic change originated 
in social mobilisation against an authoritarian regime (Kulyk 2016, p. 588). The 
2019 amendments to the Constitution, as the constitutional embodiment of the 
events taking place in Ukraine since Maidan Dignity revolution, introducing 
the principle of a Western geopolitical orientation, affected the entire consti- 
tutional regulation and changed the lives of every state institution. Interpreting 
the Constitution in light of this new principle will allow Ukraine to overcome 
the shadows of the past and become a state with a European identity. The clear 
link between the European aspirations of Ukrainians being enshrined in the 
Constitution and the behaviour of state institutions adopting decisions to imple- 
ment and foster democratic values demonstrates the sincerity of the European 
choice. 

Having set this new goal, like many Central and Eastern European countries, 
Ukraine was obliged to gradually remodel its constitutional system to make it 
compatible with the acquis communautaire. These constitutional changes, intro- 
ducing new constitutional values and moving the life of the state in a European 
direction, cannot be seen as merely political tool in the hands of decision- 
makers — even during a situation as severe as the ongoing war. The constitutional 
identity of the state cannot depend on the country’s political leaders or its geo- 
political circumstances. The choice was made by the legitimate representatives 
of the nation, therefore, even this war cannot initiate new constitutional amend- 
ments that would deny previous iterations without destroying the state as it exists 
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today. Ukraine's constitutional aspiration to become part of Europe is set in stone 
and, being described as irreversible, cannot be easily revoked. The aspiration to 
renounce the new constitutional identity would mean an endevour to transform 
the state again; it is not impossible, but it would mean the emergence of a state of 
Ukraine of different constitutional identity than the one that is being built now. 

The Ukraine-Russia crisis that continues to evolve on the geographic bound- 
aries of Eastern Europe at the moment of editing this chapter is more about a 
fight between ideologies; a fight for democracy which is consolidated in the 
Constitution. It remains only to hope that, in this battle of good against evil, 
existing constitutional values will serve as an inspiration for the better futures 
of subsequent generations. Ukraine’s accession to the EU and possibly NATO 
is a prerequisite for the country’s continued survival as an independent entity, 
constituting a vital obstacle to Russia’s further expansionist goals that are no lon- 
ger even thinly masked. Therefore, it is only a matter of time before Ukraine 
becomes a member of the EU. Whether this occurs sooner or later will not 
affect Ukraine’s determination to preserving its European identity and working 
towards the implementation of fundamental constitutional values common to 
all European states. 


Chapter 2. Challenges for International 
Law Field in the Context of Armed 
Conflicts and Emergencies 


2.1. Understanding the Function of the Prohibition 
of the Use Force and Its Impact on Seeking Peace 


2.1.1. The System 


The UN is by no means a perfect instrument, but it is a precious one. I urge you 
to seek agreement on ways of improving it, but above all of using it as its found- 
ers intended - to save succeeding generations from the scourge of war, to reaf- 
firm faith in fundamental human rights, to re-establish the basic conditions for 
justice and the rule of law, and to promote social progress and better standards 
of life in larger freedom. The world may have changed... but those aims are as 
valid and urgent as ever. We must keep them firmly in our sights. (Annan 2003) 

It would be hard to find anyone who would argue against the understanding 
that the UN Charter is the foundation of the existing world order. From the 
middle of the 20th century, it became ‘a document of unassailable legal authority 
that would eventually gain credence as the secular world’s sacred text [emphasis 
in original’] (Johnson 2008, p. 702). Just like all other sacred texts, this supreme 
legal document - in particular Article 2(4) prohibiting the use of force - has 
been interpreted in many ways since its inception. All of these interpretations 
could be summarised as broadening or restricting the right to resort to force. 
Needless to say, these approaches are contradictory, and the application of the 
former would result in different legal conclusions and practical actions than if 
the latter were to be relied upon. 

It is submitted that the UN Charter is the correct foundation for the existing 
world order. The aims of the UN, as Kofi Annan claims, ‘are valid and urgent 
as ever. However, the manner of understanding and implementing these aims 
depends on the content of the collective legal consciousness (hereafter - CLC) 
of the international community, which has a distinguished quality of liveliness 
and constant change. Naturally, at a certain moment in time old legal thought 
must be switched to new. As previous patterns of legal thought are not capable 
of achieving there aims, it is suggested that there is a pressing need to create 
new ones. 
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One of the main characteristics of old legal thought is the predominance of 
positivism, which is deeply rooted in the CLC of the international community. 
Even extremely intelligent and talented interpreters, at the theorical level, and 
exceptionally skilful appliers, at the practical level, willingly use the tools and 
techniques provided by positivism and ignore extra-positive law (Johnson 2008, 
pp. 24-25). Such extreme abandonment of natural law for decades is one of the 
factors that led to an unfortunate situation in the international arena, where one 
cannot see the forest for the trees. Consequently, instead of finding ourselves 
in a world of order with the purpose of maintaining peace and focusing on the 
creation of peace, we are witnessing a world of disorder (Allott 2022), where the 
main purpose is to prevent wider war and the focus is on permanently strength- 
ening armed forces. It is stated that there is an enormous difference between these 
two worlds and purposes. The occurrence of more than 300 armed conflicts all 
over the world after 1945 (O'Connell 2019, p. 60), including the ongoing war of 
aggression against Ukraine, illustrates how massive and painful this difference 
is — not only in legal or philosophical academic debates, but also in everyday life. 
Russia’s attack on Ukraine and the subsequent events on the international plane 
have proved once again that old legal thought is capable neither of achieving the 
aims of the UN, nor of dealing with contemporary challenges. 

The importance of the content of dominant legal thought on understanding 
the prohibition of the use of force and its impact on seeking peace are exam- 
ined in this chapter. Firstly, the characteristics of old legal thought are addressed. 
Secondly, the chapter deals with three practical examples in the context of 
Russia’s use of force against Ukraine which reflect the dominance of old legal 
thought. Lastly, the analysis of the need for new legal thought and its assistance 
in achieving the aims of the UN is explored. 


2.1.2. Old Legal Thought 
2.1.2.1. Collective Legal Consciousness 


During recent decades, interest in studies regarding the conception and scope 
of legal consciousness has been growing (Hertogh 2004, p. 457). So far, most 
trend-setting studies on legal consciousness have focused on certain groups 
of people for comparative purposes. For example, they have sought to iden- 
tify how law is understood by different societies in different countries or how 
law is understood by certain classes of people (Kurkchiyan 2012, p. 371). The 
conception of a CLC was introduced in 2012 and understood as ‘the dominant 
perception of what law is and how people tend to relate to it in a given society’ 
(Kurkchiyan 2012, p. 366). For the purposes of the current chapter, two notions 
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should be explained: ‘dominant perception’ and ‘society. What is meant by soci- 
ety? Usually, a society is any group of people of a certain state or region, as well 
as any group of people united by professional association or a union based on 
personal interests. The dominant perception is understood as the sum of the 
most frequently occurring patterns or images of law in a particular society. An 
international community, composed of the subjects of international law, is also 
a society which has its own CLC. The focus in this chapter is on the currently 
existing content of the CLC of the international community. It is stated that CLC 
is a complex phenomenon, and it is doubtful whether a complete and exhaustive 
list of components can be identified (Kurkchiyan 2012, p. 366). However, schol- 
ars identify different dominant perceptions of law (or justice, or other notions) 
in the CLCs of different societies. Therefore, it is submitted that in the CLC of the 
international community a dominant perception of international law exists, and 
this has a decisive effect on the ideas, decisions and actions in the international 
arena of the members of the international community. 


2.1.2.2. The Characteristics of Old Legal Thought 


The dominant perception currently existing in the CLC of the international 
community rests on certain pillars. They serve as axioms which are taken for 
granted, although arguably they are no longer capable of coping with contempo- 
rary challenges. Therefore, this dominant perception is called ‘old legal thought; 
and some of its most distinctive characteristics are put forward. This is a rather 
short, illustrative list - not an exhaustive catalogue. 


2.1.2.2.1. A State-Centred System 


For a long time, states have been the only subjects of international law, and they 
still have a leading role as the most important actors on the international plane. 
The history of international law itself is associated with inter-state diplomacy 
and treaty-making (Johnson 2008, p. 74). Moreover, the principle of sovereignty 
is treated as the first principle of international law. Old legal thought identifies 
sovereignty as a primary good and the most important value. As Lauterpacht 
observed, the doctrine of the sovereignty of states mainly reveals itself in two 
ways (Lauterpacht 1933, p. 3). The first aspect is reflected in the Statute of the 
International Court of Justice (hereafter - the ICJ), because only states have 
a right to determine the future of international law through legally binding 
sources. The second aspect is related to the canon of international law: that the 
state accepts the jurisdiction of international tribunals voluntarily. To sum up, 
states are authorities who have a right to create the rules of international law and 
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at the same time states have all possibilities to avoid direct legal consequences 
for not obeying these rules. These two aspects, when coupled, give undeniable 
power to states in comparison to the other subjects of international law. This 
results in a state-centred international system. 

Even under Article 1 of the UN Charter, the purposes of said organisation are 
directed towards peace, respect, and human rights. However, Article 2, dedicated 
to the principles which are supposed to help achieve these purposes, seems to 
be ‘designed to protect the sanctity of the state rather than the welfare of soci- 
ety’ Johnson 2008, p. 76). Thus, the state-centred approach is not only obvious 
through the history of international law, but is also clearly reflected in the provi- 
sions of the UN Charter. 


2.1.2.2.2. The Primacy of Politics 


The political foundations of the existing world order still have a huge impact 
on the international community. After the end of World War II, the political 
superpowers decided to create a new world order. An agreement on the first draft 
of the UN Charter was reached by the four leading states of the world at that 
time: China, the UK, the USSR, and the USA (Johnson 2008, p. 75). According 
to the UN Charter, collective security was designed to depend on the decisions 
of the SC, in which the five great powers (with the inclusion of France) had a 
veto right and could act without legal limitations (Wright 1963, p. 454). “Thus, 
it was assumed that the basic decisions of this body would be political rather 
than legal [emphasis in original] (Wright 1963, p. 454). The fact that the veto 
power still exists is one piece of evidence which suggests that, regrettably, even 
now politics prevails over the rule of law in the sphere of collective security and 
peace-seeking. 


2.1.2.2.3. A Focus on Strengthening the Armed Forces 


According to old legal thought, the increase of security is primarily associated 
with the increase of the defence budget of a particular state. Whoever has the 
largest army with the most up-to-date modern armaments is assumed to be the 
strongest and the safest. This traditional approach is reflected in the Military 
Balance assessment of 2022 prepared by the International Institute for Strategic 
Studies (Military Balance assessment, 2022). The five permanent members of 
the SC made up five of the six countries at the top of the list of armed forces (or 
defence budget) spending in 2021. 
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Figure 2.1. International Institute for Strategic Studies in Military Balance assessment 
(2022). Defence budget of top 10 countries, billion USD in 2021. 


It is even more interesting to compare the combined defence budget of the 
five permanent members of the SC against that of the rest of the world. The com- 
bined defence budget of the US, China, the UK, Russia, and France amounts to 
64 % of the total defence budget of all countries. These five states have a special 
status in the SC, which bears the primary responsibility for peace and security in 
the world. Therefore, the approaches to peace and security of these five perma- 
nent members are of huge importance and have a direct impact on the interna- 
tional community. 


Coza 


= 5 Permanent Members of the SC 
= The Rest of the TOP 10 
= The Rest of the World 


Figure 2.2. International Institute for Strategic Studies in Military Balance assessment 
(2022) Global defence budget of 2021. 
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If the popular assumption that the largest defence budget leads to the stron- 
gest guarantee of security was true, then the safety of our planet - with the five 
permanent members of the SC spending the largest sums of money on their 
armed forces and holding primary responsibility for peace and security in the 
world - would be assured. However, this is not the case, and this axiom is not 
working. 


2.1.2.2.4. The Dominance of Positivism 


In the CLC of the international community, legal positivism had already become 
a dominant perspective by the 1930s (O’Connell 2019, p. 5), and thus had a sig- 
nificant influence on the development of old legal thought. The current realities 
in the international arena were shaped by the core ideas of this legal thought. 
Although there are various schools of positivism, the common view of all is 
that the will of the state is the source of international law, and it always requires 
material proof of state acceptance (O'Connell 2019, p. 4). This is evident in the 
mere fact that treaties and customary international law are the two main forms of 
international law (Statute of the ICJ 1946). Moreover, legal positivism claims that 
a connection between law and morals is not necessary (Freeman 2014, p. 69). An 
illustrative example of this feature are the actions of Russia in the SC during the 
Russian Federations presidency in 2022 - voting against a draft resolution on 
ending the Ukraine crisis (UN SC Draft Res 2022) and initiating and upholding 
a draft resolution which was considered an attempt to justify aggression against 
Ukraine (UN SC Draft Res 2022). 

These four characteristics form the essence of the dominant perception in the 
CLC of the international community and shape the understanding of concepts 
such as peace and the prohibition of the use of force. The influence of old legal 
thought can be observed in the case of the Russian war of aggression against 
Ukraine. 


2.1.3. Courses of Action of the International Community after 
Russia’s Invasion of Ukraine 


‘No legal order, international or other, is true to its essential function if it fails 
to protect effectively the ultimate unit of all law - the individual human being’ 
(Lauterpacht 1950, p. 78). There were myriad reactions to the invasion of Ukraine 
which were reflected in the words and actions of states, international organisa- 
tions, civil society, individuals, and so on. Three examples are considered for 
the purposes of the current analysis. First, the (in)action of the SC, as it bears 
primary responsibility for the maintenance of peace and security. Second, the 
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actions of the ICJ, as it is the most authoritative international court in the UN 
system. Third, the (re)action of the Nordic countries as they radically changed 
their position towards collective self-defence. 


2.1.3.1. The (In)action of the SC 


In the existing world order, the SC bears primary responsibility for the mainte- 
nance of peace and security (Charter 1945) in the world. What were the actions 
of the most authoritative organ of the UN, responsible for peace-making, after 
Russia's invasion of Ukraine on 24 February 2022? 

First, on 25 February 2022, the SC failed to adopt a resolution condemning 
Russias aggression in Ukraine. Although 11 of the 15 members of the SC voted 
in favour of the draft resolution, it was vetoed by a permanent member of the SC, 
the Russian Federation (UN SC Draft Res 2022). Another permanent member 
of the SC, China, abstained, along with India and the United Arab Emirates (UN 
SC Draft Res 2022). Second, on 23 March 2022, the SC was supposed to vote on 
a draft resolution proposed by four countries: Russia, Belarus, the Democratic 
People’s Republic of Korea, and Syria. From this vote, 13 members of the SC 
abstained, treating the proposal as an attempt to justify Russias military actions 
in Ukraine's territory. However, two of five permanent members - Russia and 
China - voted in favour (UN SC Draft Res 2022). Third, on 6 May 2022, the 
President of the SC (the USA for the month of May) made a presidential state- 
ment on behalf of the SC, where they ‘expressed deep concern regarding the 
maintenance of peace and security of Ukraine’ (UN SC Presidential statement 
2022), reminded states of the ‘obligation to settle international disputes by peace- 
ful means’ (UN SC Presidential statement 2022), and ‘expressed strong support 
for the efforts of the Secretary-General in the search for a peaceful solution (UN 
SC Presidential statement 2022). To sum up, from the beginning of Russias mili- 
tary invasion of Ukraine until the end of 2022, the SC’s efforts resulted in: (a) 25 
meetings dedicated to the maintenance of peace and security in Ukraine, (b) 1 
vetoed resolution, (c) 1 abstained resolution, and (d) 1 presidential statement 
from the SC. Officially, there is no condemnation of Russia’s aggression by the 
SC as an organ of the UN, nor any other SC resolution addressing the situation 
in Ukraine. These facts lead to the conclusion that the SC, as an organ of the UN, 
has demonstrated pure inaction, which shows the institutional disfunction of the 
existing system. 

Because of abuse of the veto power, clear incongruity appears between the 
established legal obligations of the SC and its existing practice. Unfortunately, 
this has been an ongoing problem since the beginning of the UN. An attempt to 
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improve the situation was made in 1950, when the Uniting for Peace Resolution 
shifted power from the SC to the GA (Simma 2012). Such a practice was not 
intended by the drafters (Tomuschat 2008), but was later confirmed by the ICJ 
(Certain Expenses of the UN 1962). More than 70 years later, there is still no 
better solution to this problem. Therefore, after Russia's veto during the SC vote, 
the GA used its powers on 2 March 2022, relying on Article 11 of the Charter 
to adopt a resolution condemning ‘the aggression by Russian Federation against 
Ukraine in violation of Article 2(4) of the Charter’ (UNGA Res 2022) and 
demanding ‘that the Russian Federation immediately cease it use of force against 
Ukraine (UNGA Res 2022). Of the members of the GA, 141 voted in favour, 35 
abstained and 5 voted against. This was a way for the international community 
to express its position and to declare that Russia's use of force is a violation of a 
jus cogens norm. 

Why has the SC failed to fulfil its duties according to the UN Charter? The 
answer to this question depends on one’s perspective and its depth. 

From the procedural point of view, the reason for this rests in the veto system, 
which sets no limits to prevent the abuse of the veto power. Russia’s invasion of 
Ukraine is yet another example in a list of cases where the SC was not capable of 
adopting a resolution because a permanent member referred to its veto power. 
Questions of the veto system and its possible reform have been discussed on dif- 
ferent occasions (Simma 2012, pp. 35-36). Some brilliant legal reasonings have 
been established to advocate against the existing system (Nollkaemper 2022), 
and sound arguments have been announced (Trahan 2022), but a few thoughts 
can be added. 

There is a position which suggests that the veto right should not be able 
to be invoked in cases where the SC votes on issues regarding the breach of a 
peremptory norm, because that would mean a conflict between a regular rule 
of international law and a jus cogens norm (Trahan 2022). It is true that the sub- 
stantive/procedural rule distinction has its loyal defenders and furious oppo- 
nents (Talmon 2012), especially when the discussion turns to the relationship 
between substantive jus cogens rules and procedural rules. It is also true that 
the ICJ declared in the Jurisdictional Immunities case that there is no conflict 
between a substantive jus cogens rule and a rule which is procedural in character 
because they address different matters (Jurisdictional Immunities of the State 
2012). However, there are persuasive arguments in favour of this proposition. 
First, the dichotomy between substantive and procedural rules serves a certain 
purpose - namely, substantive rules set goals and procedural rules help achieve 
them. However, if a state uses its veto power while voting against a peremptory 
norm, then a procedural rule hinders the application or the enforcement of the 
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jus cogens rule. Thus, such a procedural rule does not perform its function, but 
instead stands in the way of achieving the goal. In this case, the procedural rule is 
primarily used as a manipulative political tool which allows the will of one to be 
imposed upon others, and not as a procedural legal rule seeking to reach a com- 
mon goal. Second, there is a huge difference between the rules of a procedural 
character appearing in bilateral disputes between individual states and the pro- 
cedural rules of an international organisation responsible for maintaining peace 
and security in the world. Even in the Jurisdictional Immunities decision there 
were three dissenting opinions, which confirms that this topic is far from clear 
cut, yet in the case at hand the question is not simply about a conflict between 
two opposing states with different interests; the question is about the denial of 
the main objective of the UN - peace and security in the world. If this objective 
can be denied by one procedural rule which is used by one state, despite the 
expressly opposing votes of 141 member states, and this situation is considered 
to be just or acceptable, then something definitely went wrong with the under- 
standing of justice in the international arena, and this has to be repaired. It is the 
author’s contention that the use of the veto power by a permanent member in 
such a situation should be considered illegal. 

From a broader perspective, the SC failed to perform its duties because it 
still functions according to the axioms of old legal thought: the state-centred 
approach and state interests prevail over the fundamental human rights of indi- 
viduals, and political power is considered to be more important than the rule 
of law. 


2.1.3.2. The Actions of the ICJ 


Two days after Russias invasion of Ukraine, on 26 February 2022, Ukraine ini- 
tiated proceedings in the ICJ (Order 2022). Ukraine asked the Court to adjudge 
and declare on six contentions (Order 2022), all of which were based on the 
request to pronounce that the Russian Federation's illegal actions are based on a 
false claim of genocide allegedly committed in the Luhansk and Donetsk oblasts 
of Ukraine (Order 2022). It is clear that this application represented Ukraine's 
attempt to use available institutional legal tools to stop Russias use of force by 
peaceful means. 

On 16 March 2022, the ICJ delivered an Order. The Court acknowledged that 
the Russian Federation's special military operation ‘has resulted in numerous 
civilian deaths and injuries, (...) caused significant material damage, (...) attacks 
are ongoing (...), many persons have no access to the most basic foodstuffs, 
potable water, electricity, essential medicines or heating’ (Order 2022), therefore 
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suggesting that provisional measures should be indicated, although they were 
not identical to the requested ones (Order 2022). 

The Court declared unanimously that ‘both parties shall refrain from any 
actions which may aggravate or extend the dispute before the Court or make it 
more difficult to resolve’ (Order 2022). Thirteen judges voted in favour of a dec- 
laration that Russia ‘shall immediately suspend the military operations’ (Order 
2022) in Ukraine and ‘shall ensure that any military or irregular armed units 
which may be directed or supported by it, as well as any organizations and per- 
sons which may be subject to its control or direction, take no steps in furtherance 
of the military operations referred to in point (1) above’ (Order 2022). Vice- 
President Gevorgian and Judge Xue voted against. Vice-President Gevorgian 
expressed his position that Ukraine sought to bring a dispute which was about 
the use of force and not related to the 1948 Convention on the Prevention and 
Punishment of the Crime of Genocide (hereafter - the UNGC); therefore, 
the ICJ had no jurisdiction to entertain the case (2022). Judge Xue also raised 
doubt as to whether the case was about genocide, tending to think that Ukraine 
brought a case about the ‘Russian Federation’s recognition of the Luhansk and 
Donetsk oblasts of Ukraine as independent republics and its military operations 
in Ukraine’ (2022). Both judges appended declarations, not dissenting opinions. 
Three more judges opted for declarations: Nolte, Bennouna, and ad hoc Judge 
Daudet. Judge Robinson appended a separate opinion. 

Art. 57 of the IC)’s Statute gives a general right to a judge to express their indi- 
vidual views if the ‘judgement does not represent in whole or in part the unani- 
mous opinion of judges’ (Statute of the ICJ 1946), and Article 95 (2) of the Rules 
of the Court explains when a declaration can be made. It states that ‘a judge who 
wishes to record his concurrence or dissent without stating his reasons may do 
so in the form of a declaration’ (Rules of the ICJ 1978). To sum up, if a judge adds 
a dissenting opinion, it is obvious that they oppose the Court’s decision, and they 
then lay down arguments. If a judge gives a separate opinion, they agree with the 
Court's decision but advocate for different reasoning. However, when a judge 
pronounces a declaration, they are free from the obligation to state any reasons. 
Interestingly, in the Court’s practice there is an increasing tendency to append 
declarations rather than separate or dissenting opinions. It is highly doubtful 
that the frequent use of declarations is a tendency that should be welcomed in 
the ICJ. Although it is not the purpose of this article to tackle the reasons for this 
trend, it seems that this shift might be used as a means of encouraging ambigu- 
ous, potentially devious attitudes and sitting on the fence, instead of providing 
more legal certainty and demonstrating leadership by making clear-cut choices 
and giving authoritative legal reasonings. 
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‘Members of the Court are independent judges’ (Rules of the ICJ 1978) and 
they ‘exercise their powers impartially’ (ICJ 1945), yet it is impossible to ignore 
a certain coincidence: the two judges of the ICJ who voted against the Court's 
Order are of Russian and Chinese nationalities, and the two permanent mem- 
bers of the SC who expressed a different position regarding the illegality of 
Russias use of force in the territory of Ukraine are Russia and China. As the 
judges from these two countries are supposed to be free from the political influ- 
ence of their states of nationality, one possible assumption is that there are huge 
differences between the content of the CLC of these two states and that of the 
other states (Germany, Morocco, Jamaica, France, Slovakia, the USA, Uganda, 
India, Lebanon, Japan, Australia), and that these two judges, coming from these 
two legal traditions, reflect existing dissimilarities in their individual opinions. 

In conclusion, it is commendable that the ICJ acted quickly by delivering an 
Order and urging the suspension of the ‘military operation. This institution has 
proved that it can act rapidly in challenging times. Whether Russia in this case, 
and states in general, accept and obey these Orders is another question leading 
to other realms. For now, Russia has chosen to ignore and contravene this Order. 
This is yet another example in a long line of others which together reflect the 
outdated standards of old legal thought, which is neither sufficient for contem- 
porary constraints nor helps to achieve the goal outlined by K. Annan: ‘to re- 
establish the basic conditions for justice and the rule of law’ (2003). 

To accept compulsory jurisdiction and to obey the judgements and orders 
of the World Court should be prestigious in a world where the rule of law is 
respected. Unfortunately, the current situation leaves plenty of room for improve- 
ment in this field. 


2.1.3.3. The (Re)action of the Nordic Countries 


On 18 May 2022, Finland and Sweden formally expressed their wish to become 
part of the NATO and applied for membership. What was the rationale for 
these formerly neutral states to consider joining the largest military alliance in 
the world? 

After the signing of NATO Accession Protocols, The Foreign Minister of 
Sweden, Ann Linde, expressly outlined the country’s reason: “The Swedish 
Government decided to apply for NATO membership against the backdrop of 
the deteriorated security situation in the Euro-Atlantic area following Russia’s 
unprovoked, illegal, and unjustifiable war against its neighbour - the peace- 
ful, democratic, and military non-aligned state of Ukraine. (...) This Swedish 
Government’s decision has overwhelming political and public support in 
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Sweden, and we believe that joining NATO is the best way for Sweden to ensure 
our national security and keep the Swedish people safe’ (Linde 2022). Moreover, 
the representative of Sweden talked not only about national security, but also 
about the security of the Alliance: “We are convinced that our membership will 
strengthen NATO and add to the stability in the Euro-Atlantic area. We will do 
our part in contributing to NATO's collective defence shoulder to shoulder with 
the other Allies’ (Linde 2022). The Foreign Minister of Finland, Pekka Haavisto, 
stated: “The membership of both Finland and Sweden will not only contribute to 
our security, but to the collective security of the Alliance. (...) Together we are 
stronger in defending the rules-based international order and the principles of 
democracy, freedom and rule of law (2022). 

Two thoughts are offered on the Nordic countries’ shift from neutrality to 
joining NATO. First, Russia’s illegal actions in Ukraine and behaviour in the SC 
lead to fear and a sense of insecurity. Russia is seen as an unpredictable aggres- 
sor; thus, even such a neutral state as Sweden has decided to become part of a 
military alliance. Although this is an understandable (re)action in the current 
situation, it unfortunately reflects a deep-rooted tradition in the CLC of the 
international community: to spend more money on armaments and not on edu- 
cation or culture, and to focus on competing between ‘them and ‘us’ and not on 
creating together. Second, Sweden was neutral for a long time, during which it 
took a leading role in global nuclear disarmament efforts and acted as a medi- 
ator. However, when a state joins a military alliance, it is doubtful whether it is 
able to continue this course and influence and inspire others, because its own 
example of neutrality is lost. From now on, these two Nordic governments will 
inevitably designate more attention, resources, and time to defence and the mili- 
tary industry. Unfortunately, this means that this is going to come at the expense 
of the active creation of peace. The almost automatic (re)actions of Sweden and 
Finland confirm that the old belief of concentrating on spending more on arma- 
ments is a primary choice of states when seeking peace and security. 


2.1.4. New Legal Thought 


‘The moral claims of today are often the legal rights of tomorrow’ (Lauterpacht 
1950, p. 74). The same old thinking produces the same old results, and old pat- 
terns lead to old failures. Thus, the aims set forward by the UN Charter are left 
unachieved. In order to create new results, new patterns need to emerge in the 
CLC of the international community. What could be the features of this new 
legal thought that could form the dominant perception of the future CLC of the 
international community? The following list is not a complete and exhaustive 
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catalogue of characteristics, but rather a starting point essential for the switch in 
individual and collective legal minds. 


2.1.4.1. An Individual-Centred System 


The domination of the state and the principle of sovereignty should be overrid- 
den by a focus on individual and human rights. Impressive ideas on the humani- 
sation of sovereignty were comprehensively outlined by Anne Peters (2009). 

This feature is closely linked to the goals quoted in Kofi Annan’s speech - the 
goods of individuals. They can only be fully secured and realised in the context 
of the international community (Finnis 2011, p. 150). The international com- 
munity is a group, and it has certain dynamics. J. Finnis provides a definition 
of a group, which is also applicable to the international community: it ‘exists 
wherever there is a co-ordination of activity by a number of persons, in the form 
of interactions, and with a view to a shared objective (2011, p. 153). Two crite- 
ria are identified: (i) to have a common goal, and (ii) to co-ordinate the actions 
of the subjects in the group. When these two conditions are fulfilled, there is 
evolution and progress on the international plane, but if at least one of them is 
missing, a crisis occurs. Most of the time, the attention of an international lawyer 
is on the second element - how to improve the rules, how to make them more 
effective or convenient. However, the primary task is to agree on shared goals, 
and this is not a mere political task as there might be significant differences in 
the understanding of these goals because the same legal concepts mean different 
things in the distinct CLCs of separate states. 

Historically, the concept of sovereignty appeared as a product of political 
theory and was associated with the internal constitutional power of the state 
(Jennings and Watts 1996, p. 125); it was associated with the supreme power 
and authority within the state. In the 20th century, the attempt was made to use 
this essentially internal concept on the international plane; however, sovereignty 
as super-norm is inapplicable to the position of states from the international 
law perspective (Simma 2012, pp. 157-158) because reference to the ‘sovereign 
state’ is a description of an ‘internal constitutional position rather than (...) legal 
status on the international plane’ (Jennings and Watts 1996, p. 125). Within the 
international community, the relationship between states is based on equality 
(Jennings and Watts 1996, p. 125). In the 21st century, the understanding of 
sovereignty continues to change. It is observed that the ‘ongoing process of a 
humanization of sovereignty is a cornerstone of the current transformation of 
international law into an individual-centred system (Peters 2009, p. 514). In new 
legal thought, the concept of human rights should be one of the key goals of 
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international law, and sovereignty is seen as a tool serving the achievement of 
this goal. 


2.1.4.2. Respect for the Rule of Law 


The central ideal of the rule of law is expressed in simple words: ‘all need to be 
ruled, it assumed, not least the rulers’ (Postema 2022, p. 3). The rule of law is rec- 
ognised as the foundation of peace, justice, and human rights (Rule of Law Index 
2022). In the words of Ban Ki-moon, ‘the rule of law is like gravity. It is the rule 
of law that ensures that our world and our societies remain bound together and 
that order prevails over chaos’ (2012). Unfortunately, these statements of schol- 
ars and representatives of the international institutions are not illustrated by state 
practice. Conversely, scholars are warning about the erosion of the rule of law, 
and it is submitted that ‘the global rule of law crises reached a new low with the 
recent attack by Russian forces against Ukraine, which was a blatant violation of 
international law’ (Postema 2022, p. X). Therefore, the international community 
is not moving closer to the aims of peace, justice and the effective protection of 
human rights; on the contrary, it is turning away from them. 

The recent annual report of the World Justice Project (hereafter - WJP) lists 
140 countries according to their adherence to the rule of law (Rule of Law Index 
2022). Regrettably, the five permanent members of the SC, having extra powers 
and being a constant part of the organ which bears primary responsibility for 
peace in the word, are not leading this list (Table 2.1). Only the UK makes it into 
the top 20, while the other four countries are left behind. China is ranked 95th 
and Russia is 107th. It is an unwelcome paradox that respect for the rule of law, 
which is a foundation of peace and justice, is not exhibited by the permanent 
members of the SC. As has been correctly observed, ‘the problem is not with 
agreement on the law that applies, but rather with acceptance that the law applies 
to all, on the basis of equality. The same norm applicable to Russian action in 
Ukraine applies to French action in Mali. It applies to the USA and the UK action 
in Syria and Iraq’ (O'Connell 2019, p. 101). 

The primary concern should switch from politics to international law when 
seeking the achievement of the main aims of humanity through the SC, and the 
UN in general. The primacy of politics in the SC’s work is an outdated character- 
istic of old legal thought. There is no room for such a feature in new legal thought 
if the goal is to operate effectively. 

The individual political interests of states are important. However, the pri- 
mary collective goals of humanity are vital. In order to achieve them, rule of law 
is essential because ‘law recognizes the priority of the will of the whole over that 
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Table 2.1. The ranking of the five permanent members of the SC in the Rule of Law Index. 


Place in Global Country (Permanent Change in Global 


Rank (2022) Member of the SC) Rank (Since 2021) 
15 UK 1 position up 

21 France 2 positions up 

26 USA 1 position up 

95 China 3 positions up 

107 Russian Federation 6 positions down 


Note. World Justice Project, 2022, Rule of Law Index. 


of the parts; politics seeks to impose the will of each part upon other parts or 
upon the whole’ (Wright 1963, p. 454). The equality of states should be a princi- 
ple operating in practice, and this is possible only through the rule of law - not 
through politics, which provides the right to dominate for the most powerful 
subjects. As G. J. Postema rightly summarises, ‘when law rules in a political 
community, it provides protection and recourse against the arbitrary exercise of 
power through law’s distinctive tools’ (2022, p. 18). 

Primary responsibly for advocating for the rule of law rests on international 
lawyers and legal advisers. They could follow the impressive example of Derek 
Bowett, who not only represented states in front of the ICJ, but also persuaded 
them to comply with the Court’s decisions even if they were not favourable 
for them (O’Connell 2019, p. 293). For Derek Bowett, persuading Muammar 
Ghaddafi to comply with a non-beneficial judgment of the ICJ ‘was one of his 
most challenging performances. He succeeded by explaining the honour that 
accompanies a demonstration of respect for the law. It was a real success for peace 
in the region’ (O'Connell 2019, p. 293). The function of an international lawyer is 
not only to participate with other professionals of the field in legal or academical 
processes, but also to clearly and persuasively advocate for the advantages of the 
rule of law and compliance with international law for non-professionals — first 
and foremost, politicians and decision makers. The latter task is more demand- 
ing, but is of principal importance, yet for such a shift in action to occur it must 
be preceded by a shift in legal thought. 


2.1.4.3. A Focus on Creating Peace 


The concentration on defence and stronger armed forces should be replaced with 
a concentration on creating peace through active action. 
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According to the UN Charter Commentary, ‘Article 1(1), (2), and (3) indi- 
cate that peace is more than the absence of war [emphasis in original]’ (Simma 
2012, p. 110). Therefore, in order to enjoy peace, ongoing and positive actions are 
required. The proposition is that the prevention of war is not the same as the cre- 
ation of peace. While a deep-rooted positivistic position concentrates solely on 
the prevention of war, natural law stresses that the most important and effective 
action is to focus on creating peace. In 1992, the President of the SC stressed that 
international peace and security has a broader meaning in times of change: ‘the 
absence of war and military conflicts among States does not itself ensure inter- 
national peace and security. The non-military sources of instability in econom- 
ics, social, humanitarian, and ecological fields have become threats to peace and 
security (Simma 2012, p. 772). In the post-Cold War period, ‘peace and security’ 
was understood more broadly, but was still based on a positivistic approach and 
concentrated on the prevention of various crises (military as well as economic, 
humanitarian or ecological). It was proposed that the understanding of peace 
should shift from constituting mere interstate security towards human security 
(Simma 2012, p. 772). However, this broader understanding of 1992 is not broad 
enough for 2022, nor for the 21st century in general. It is suggested that in the 
new pattern of legal thought, the focus should be shifted from the prevention 
of war (or economic, humanitarian, ecological crises and so on) to the creation 
of peace. The caution and evaluation of risks are important, yet insufficient; the 
international community must broaden its horizons regarding the concept of 
peace and focus its attention on the creation of peace through continuing and 
positive action. It is impossible to win peace, it is only possible to create peace. 
Article 2(4) and Article 2(3) of the UN Charter are interrelated, the latter being 
central while the former serves only as a red line which cannot be crossed in 
international relations. One who focuses on the prohibition of the use force is 
concentrating on winning peace, but one who focuses on the peaceful settlement 
of disputes is concentrating on creating peace. Moreover, the focus on creating a 
mere civilisation should evolve into a focus on creating culture. This core change 
in the legal mind must be achieved in order to proceed with new legal thought. 


2.1.4.4. The Need for Natural Law 


The predominant theory of positivism should be balanced with natural law. 
The positive law method alone is not capable of explaining peremptory norms 
(O'Connell 2019, p. 75), including the prohibition of the use force, which is a jus 
cogens norm. Therefore, understanding natural law and its inclusion in interna- 
tional relations is crucial. 
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Natural law was seen by Lauterpacht as the ‘ever-present source for supple- 
menting the voluntary (consent-based) law of nations’ (1946, p. 21), which can 
explain why certain peremptory norms and inherent general principles of law 
are superior to the consent and will of states. Natural law is necessary when 
explaining such concepts as universality, equality, justice, peace, inherent human 
rights (O'Connell 2019, p. 5) and so on. John Finnis deserves recognition for 
reintroducing natural law to scholarly debates (Finnis 2011). Moreover, several 
ICJ judges have advocated for the practical application of natural law, includ- 
ing Judge Tanaka (Tanaka 1966), Judge Trindade (Cancado Trindade 2013), and 
Judge Weeramantry (Weeramantry 2004). Despite these few examples, the small 
amount of knowledge on natural law that had been generated (and which, argu- 
ably, was never fully developed) was abandoned, and consequently the ‘sources 
of human wisdom in the legal process were lost (O'Connell 2019, p. 88). This has 
led to unresolved problems and has expanded the distance between the aims set 
out in UN Charter and the current standpoint of the international community. 

As an example, the recent work of the ILC on jus cogens norms (International 
Law Commission 2022) also demonstrates the dominance of positivistic legal 
thought. Although the ILC acknowledges that jus cogens norms are ‘hierarchi- 
cally superior to other rules of international law (International Law Commission 
2022), it fails to outline the source of this superiority. The ILC provides two 
criteria for the identification of jus cogens, namely: ‘(a) it is a norm of general 
international law; and (b) it is accepted and recognized by the international com- 
munity of States as a whole as a norm from which no derogation is permitted 
and which can be modified only by the subsequent norm of general international 
law having the same character’ (International Law Commission 2022). However, 
positivism alone can only explain law based on consent, not norms of higher 
normativity. It is a well-known fact that the prohibition of torture is a jus cogens 
norm. Regrettably, it is also true that the great majority of states systematically 
engage in torture (Higgins 2007, p. 20). Nevertheless, the prohibition of torture 
is still acknowledged as a jus cogens norm, and the majority would agree with 
this. Therefore, how, according to positivism, can the prohibition of torture enjoy 
the special status of a hierarchically superior rule of international law and be 
considered a jus cogens norm if state practice is the opposite? Rosalyn Higgins 
suggests that the massive and systematic abuse of the prohibition of torture 
does not trigger the status of this norm simply because the second element of 
opinion juris continues to exist (Higgins 2007, p. 22). This is a perfectly possible 
formalistic approach of positivism. However, it does not solve the excruciating 
underlying problem - huge incongruity between the declaration of what inter- 
national law is and what states do in practice. Moreover, it does not answer the 
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question of why we need these hierarchically superior norms if states can sys- 
tematically ignore them in everyday life. The criteria in the ILC’s conclusions 
reflect the positivistic understanding that the will or consent of states is the most 
important factor, and that it is the basis for the emergence of jus cogens norms. 
However, some law is binding regardless of state consent and, in the words of 
Judge Tanaka, international law needs natural law to achieve ‘its supra-national 
and supra-positive character’ (Tanaka 1966). Only natural law, not positivism, 
holds the explanation of why compliance with the law is a moral good, and why 
rediscovering and reimposing natural law as part of international law could help 
to achieve the purposes set out in the UN Charter. It is impossible to achieve 
aims such as peace or justice when natural law is in exile, because without natu- 
ral law (or extra-positive law) international law loses the source of its answers to 
fundamental questions (O’Connell 2019, p. 17). 

For a strictly positivistic old legal mind, the four listed features of new legal 
thought might seem utopian and idealistic. This is due to the fact that a pure 
positivistic legal mind can generate only pure positivistic ideas; it cannot create 
different types of solutions. However, the truth is that a purely positivistic legal 
mind cannot sincerely and fully dedicate itself to the task of achieving the pur- 
poses of the UN Charter, such as peace and security in the world, as these are 
idealistic purposes themselves. Consequently, if the international community 
wants to make constant progress (i.e., to set goals and achieve them), there are 
two possibilities: the international community has to either change its idealistic 
purposes in line with the existing mindset, or change its mindset in line with the 
existing idealistic purposes. The author strongly supports Kofi Annan’s position 
that the current purposes are correct; the contention is that the old way of think- 
ing is wrong and should be changed in favour of the new. 


2.1.5. Interim findings 


It is suggested that the purposes stated in the UN Charter - namely, maintaining 
peace and security, implementing fundamental human rights and re-establishing 
the rule of law - remain valid in the contemporary world and should be the pil- 
lars of the international community. 

The constantly changing content of the CLC of the international commu- 
nity forms the dominant legal thought, which shapes our understanding and 
determines our actions. An illustrative list of the characteristics of the domi- 
nant old legal thought is as follows: (i) a state-centred approach, (ii) the primacy 
of politics, (iii) a focus on strengthening the armed forces, and (iv) legal posi- 
tivism. These four features condition a mainstream understanding which per- 
ceives peace as a state that it is possible to win with a better-equipped army and 
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considers the prohibition of the use force as a norm which can be interpreted in 
a broad way and used to promote justice. 

The manifestation of the characteristics of old legal thought is observed in 
practice in Russia’s attack against Ukraine, which triggered Articles 1(1) and 
2(4) of the UN Charter. The (in)action of the SC, the action of ICJ and the (re) 
action of the Nordic countries all confirm that old legal thought is not capable of 
achieving the purpose of maintaining peace and security in the world. Therefore, 
a submission on new legal thought is pronounced. 

The proposition is made that new legal thought should consist of the follow- 
ing non-exhaustive list of characteristics: (i) an individual-centred international 
system as opposed to a state-centred international system, (ii) the priority of the 
rule of law over politics in international law, (iii) a primary focus on actively cre- 
ating peace instead of a primary focus on the constant prevention of war on the 
international plane, and (iv) reintroducing natural law and balancing it with pos- 
itive legal thought in the CLC. This would lead to a deeper understanding of the 
substance of the concepts validated in Articles 1(1) and 2(4) of the UN Charter 
and the relationship between them. Namely, that peace cannot be won, but 
only created; that the use of force being a jus cogens norm serves as a boundary 
between the world of order and the world of disorder; and that the relationship 
between peace and the prohibition of the use force is a complex phenomenon, 
not a dualistic choice. 

Progress towards peace can be achieved with the help of a shift in the CLC by 
abandoning old legal thought and strengthening the characteristics of new legal 
thought. 


2.2. Battlefield Ukraine: Russias War of Aggression 
Against Ukraine and Selected Issues of International 
Humanitarian Law 


2.2.1. Context 


The present chapter analyses two main issues related to the application of 
International Humanitarian Law’ (hereafter - the IHL) during Russias ongo- 
ing war of aggression against Ukraine. First, it analyses the peculiarities and 


8 International Humanitarian Law is a specific body of international public law that 
intends to limit an impact of an armed conflict, in particular, to protect victims of war 
as well as to limit the application of armed violence, while imposing certain obligations 
upon the states and non-state actors. It is also known as law of armed conflict, law of 
war or jus in bello. For more see Kalshoven and Zegveld 2001, pp. 1-3. 
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typology of the conflict (covering not only the full-scale invasion that began on 
24 February 2022, but also the build-up to this situation, from the occupation 
and annexation of Crimea in 2014 to the hybrid war in the Donbas). In the sec- 
ond part, it discusses particular issues such as the status of the different forces 
engaged in the conflict (regular forces, irregular forces, volunteers, private mil- 
itary company personnel, etc.) and some interrelated issues regarding the treat- 
ment of prisoners of war. 


2.2.2. The Qualification of the Conflict: Nomen est Omen 


When Henry Dunant - the hero of the relief effort in the aftermath of the Battle 
of Solferino and one of the founders of the organisation later to be known as 
ICRC - was awarded the Noble Peace Prize, he was not the sole recipient. The 
prize was also awarded to Frédéric Passy, founder and president of the first 
French society for peace, a known and outspoken pacifist. The approach that 
war is inevitable and that the best humanity can do is to alleviate the suffering of 
victims has always been met with caution. This view has been attacked both by 
militarists such as British admiral Lord Fisher, who claimed that the humanisa- 
tion of war is foolishness, and pacifists advocating for the total outlawing of war 
(Cooper 1991, pp. 80-82). 

The law of war, or the IHL, stood in the middle of these views, and still stands 
today. In contrast to the law of peace, the IHL has many specificities that are 
unknown to the public. Moreover, from the first point of view the IHL may 
seem illogical or simply unfair, e.g., where it mandates the equal treatment of the 
forces of the aggressor and the defender: ‘no matter the inequalities, the parties 
are equally subject to the principles and rules of the law of war’ (Kalshoven and 
Zegveld 2001, p. 2). 

Such feelings of unfairness may even start with the naming of situations, and 
that is where our analysis begins. Many different terms have described the sit- 
uation between Russia and Ukraine in recent years, and especially during the 
years of 2022-2023. The terms ‘aggression, ‘invasion, ‘full-scale invasion, ‘war, 
and ‘conflict’ are used interchangeably. Some have a particular legal meaning, 
while some do not. However, even the mere usage of a certain term might lead to 
disagreements, official protests, etc. It is interesting to observe how legal termi- 
nology is being used to avoid the true meaning of these terms (following Russia’s 
example). We must also emphasise that the usage of these terms is important in 
the application of particular legal regimes. Therefore, we will discuss the usage of 
different legal terms and their content from the point of view of the IHL and its 
applicability towards Russia’s aggression against Ukraine. 


Battlefield Ukraine 127 


2.2.3. Crimea and the Hybrid War in the Donbas 


Russia’ first operation against Ukraine was the seizure of the Crimean Peninsula. 
In 2014, after the success of the Maidan Dignity revolution in overthrowing pro- 
Russian president Viktor Yanukovich, Russia was quick to mobilise its proxies 
and troops already stationed in Crimea, which resulted in Ukraine's loss of the 
peninsula. The seizure involved only a few military clashes, and met almost no 
resistance from Ukrainian military forces. Russia tried numerous times to jus- 
tify the seizure by different ways, including: staging a fake referendum, claim- 
ing self-defence on different grounds, and not recognising the military forces 
engaged in the seizure as their own (‘orderly people’ ‘little green men’) (Marxsen 
2016, pp. 14-15, 24-26). However, the only thing that the IHL is interested in 
is how the seizure of Crimea can be described in IHL terms. The IHL is quite 
limited in its terms; therefore, only two are worthy of analysis: armed conflict 
and occupation. 

The IHL provides for two regimes of armed conflicts: international armed 
conflict and non-international armed conflict. Classic contemporary defi- 
nition of international armed conflict is found in Duško Tadič case, dealt by 
the International Criminal Tribunal for Former Yugoslavia (hereafter - the 
ICTY), and it states that international armed conflict is ‘a situation in which 
there is a resort to armed force between States’ (Crawford and Pert 2020, p. 57). 
Nevertheless, Common Article 2 of the GC provides for additional situations 
that are equivalent to the regime of international armed conflict: declaring war 
or issuing any other instrument (as Dinstein puts it, ‘war in the purely techni- 
cal sense’ (2017, p. 12)) or partial or total occupation, even as it is worded in 
Common Article 2 ‘when met without resistance. Of course, those terms are not 
self-explanatory and require some analysis. 

First, ‘resort to armed forces’ raises the issue of what is understood by ‘armed 
forces’ as well as what is meant by ‘resort’ and ‘between states. Generally, the armed. 
forces of the state are understood as military organisations and personnel which 
are under the control and responsibility of the state. Protocol Additional to the 
GC of 12 August 1949, and Relating to the Protection of Victims of International 
Armed Conflicts (Protocol I) (hereafter - Additional Protocol 1) provides the 
following broad definition that we will use extensively: “The armed forces of a 
Party to a conflict consist of all organised armed forces, groups and units which 
are under a command responsible to that Party for the conduct of its subor- 
dinates’ (Art. 43 (1)). The crucial words here are ‘of a Party. Nevertheless, in 
the initial stages of seizure Russia simply denied that its military forces (despite 
evident facts) were taking part (Maxsen 2016, p. 15). Moreover, as mentioned 
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above, this seizure was met with little resistance and was portrayed by Russia 
as an act of self-determination. This led to the claim that there was no armed 
conflict between Russia and Ukraine, and that the only conflict that had arisen 
was between Crimea’s people and the forces of Kiyv (Maxsen 2016, pp. 19-20). 
Therefore, Russia in the case of Crimea’s seizure denied the very existence of the 
armed conflict itself, both from the ‘resort to armed force’ and ‘party’ points of 
view. In such a case, ‘occupation may not exist either, because only state forces 
or forces acting in the name of the state can conduct an occupation, ‘there is an 
inextricable tie between this species of occupation and inter-State war’ (Dinstein 
2009, p. 31). The ‘even met without resistance’ clause in Common Article 2 this 
time seems to be irrelevant, because non-resistance was masked under fake ref- 
erenda and the veil of self-determination. 

Despite of all these efforts, the majority of the world did not accept Russia's 
version of events. The alleged legality of the seizure and annexation of Crimea 
was not recognised by the UN resolution on the territorial integrity of Ukraine, 
which was followed by many other international declarations (Grant 2016, pp. 49- 
50). However, from the point of view of the IHL, the question remains: Can we 
consider the seizure of Crimea as the start of an armed conflict or occupation, 
and what legal consequences does it entail? 

ICC Prosecutor Fatua Bensouda released a first report on the situation in 
Ukraine in 2020 (Bensouda 2020). In this report para. 277, 278, the seizure and 
annexation of Crimea is described as an ‘ongoing occupation. It also empha- 
sises in para. 274 that Russia is still executing effective control over Crimea. 
This is the exact wording that describes an occupation in the IHL, as Dinstein 
puts it ‘Effective control is a conditio sine qua non of belligerent occupation’ 
(2009, p. 43). Such an evaluation is also shared by international law specialists. 
(Tsybulenko and Kelichavyi 2018, pp. 277-297), (Geiß 2015, pp. 443-447). 

This wording is important from the point of view of the regime of occupa- 
tion, as it means that the occupier (in our case, Russia) is restricted by the law of 
occupation, which foresees the substantial limitation of their powers. In reality, 
Russia has introduced its own laws by annexing Crimea, and has commenced 
the transfer of its own population to Crimea, which is strictly prohibited by GC 
IV, Article 49. 

The ICC Prosecutor’s report also concerns the situation that followed the 
occupation of Crimea: instigating a conflict in the Donbas by creating the so- 
called Donetsk People’s Republic (Rus. Doneckaya Narodnaja Respublika; here- 
after - the DNR) and Luhansk People’s Republic (Rus. Luhanskaya Narodnaja 
Respublika; hereafter - the LNR). Even though the official parlance from the 
Russian side (and not only) spoke about ‘pro-Russian separatists, there was 
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ample evidence that Russias political and military forces were engaged in this 
conflict, despite Russias constant denial and refusal to take responsibility for 
its military personnel involved in the fighting (Tsybulenko and Francis 2018, 
pp. 123-145). The ICC Prosecutor's report is somewhat dubious regarding the 
exact qualification of the situation, and it describes the Donbas situation both 
as a possible international and non-international conflict (see paras. 279-281), 
most likely considering the possibility that specific situations might have differ- 
ent qualifications. 

This is a rather interesting phenomenon, but Ukraine's official policy was 
also somewhat blurred as regards the Donbas situation. On the one hand, all 
official announcements claimed that Russia was engaged in aggression, but up 
until 2018 there was no official recognition that Ukraine was in an international 
armed conflict with Russia. Until 2018, Ukraine officially termed the war in 
Donbas an ‘anti-terrorist operation (Ponomarenko 2018). Ukraine also did not 
consider LNR and DNR fighters as members of Russia’s armed forces, but as 
members of terrorist groups; consequently, they were not considered ‘proper’ 
prisoners of war, even after the full-scale invasion (ANON, 2022e). 

These peculiarities might suggest that Ukraine was also treating this situation 
as a mix between an international and non-international armed conflict. Such 
an approach had its own benefits, both politically and legally. From the national 
legal point of view, it allowed Ukraine to prosecute LNR and DNR fighters and 
any others involved in the fight as ordinary criminals, without granting them 
combatant’s privileges. From a political point of view, this helped to show that 
Ukraine was not trying to escalate the conflict. 

The national legal view of the facts on the ground is neither compulsory nor 
obligatory for international law. Therefore, looking from the point of view of the 
IHL, it is evident that the conflict in the Donbas might have been both inter- 
national and non-international at the same time, depending on the particular 
situation. Despite the fact that Russia never recognised its direct involvement in 
‘separatist’ forces, there was ample of evidence of Russias participation. In our 
case, however, the most interesting element is that of the control of so-called sep- 
aratists by Russia and the two self-proclaimed LNR and DNR ‘states’ (Korotkyi 
and Hendel 2018, pp. 145-173). 

This is not the first ‘separatist’ movement instigated by Russia. The ECtHR 
jurisprudence analysed a somewhat analogous situation in one of the post- 
soviet ‘frozen conflicts’ in Moldova and the so-called self-proclaimed Moldavian 
Republic of Transdniestria (hereafter - the MRT). In some cases while analysing 
the general situation surrounding the MRT the court found ‘that Russia con- 
tinues to exercise effective control [emphasis added] and a decisive influence 
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over the MRT authorities’ (see Catan and Others v. Moldova and Russia 2012, 
para.122; Mozer v. Moldova and Russia 2016, para.110), taking into account its 
military, financial, political support provided to ‘separatists: The term ‘effec- 
tive control’ might refer to two important concepts: state responsibility as in 
Nicaragua v. USA and occupation under the IHL as was already discussed when 
analysing the seizure of Crimea. 

There is enough evidence to suggest that the capture of the Donbas territory 
by ‘separatists’ fully corresponds to the same circumstances that were analysed in 
cases concerning the MRT. (Korotkyi and Hendel 2018, pp. 145-173). Therefore, 
it is possible to demonstrate that Russia had effective control over the Donbas 
(DNR/LNR), and we can claim that this situation amounts to occupation by 
proxy. In such a case, the conflict will be considered an international armed 
conflict. 


2.2.4. Full-Scale Invasion 


Events took a turn for the worse on 24 February 2022, when Russia launched its 
full-scale invasion of Ukraine. Russia titled the invasion a ‘special military oper- 
ation’ (McDermott and Bartles 2022); it did not declare war upon Ukraine nor 
officially acknowledge that it is part of an international armed conflict. Russia’s 
highest authorities have denied that they are waging full-scale war against 
Ukraine on numerous occasions. However, despite political wording, the facts 
on the ground play a crucial role towards the application of the IHL. Russia has 
launched its full military might (land, air, naval), and has conducted - and, at 
the time of preparing this chapter, continues to conduct - numerous military 
operations via state forces in the state’s name. 

Despite its wording, Russia tacitly recognises the applicability of the IHL 
(although recognition of applicability does not mean that it follows the rules of 
the IHL). For example, captured Ukrainian military personnel are considered 
prisoners of war (ANON, 2023d) (at least some of them, in contrast to sailors 
involved in the Kerch incident (Socor 2019)). Russia is also justifying its strikes 
on targets in Ukraine in military or at least quasi-military terms (Anon 2022); 
there are sometimes agreements on humanitarian corridors (Anon 2022), etc. 
Therefore, one must conclude that all of these word games of not calling invasion 
a war or an international armed conflict are oriented towards Russian society, 
and have nothing to do with the IHL. 

In summary, the regime of international armed conflict started with the sei- 
zure of Crimea in 2014, and continued during the ‘conflict in Donbas’ in dif- 
ferent forms: first belligerent occupation (Crimea), then proxy occupation 
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(Donbas). During the ‘conflict in Donbas period, it could have been the case that 
this conflict may have been mixed, and possibly included elements of both non- 
international and international armed conflict. On 24 February 2022, a full-scale 
invasion continued this ongoing international armed conflict, only in a more 
open and much more broad-scale way. 


2.2.5. The Status of Persons Involved in the Conflict 


Russias aggression against Ukraine sees a lot of different personnel involved in 
the conflict or acting within it. First, it involves members of armed forces: both 
the Armed Forces of Ukraine (Ukraine Defence Forces) (hereafter - UDF), and 
Russias military forces (hereafter - RMF). The RMF are also supplemented by 
using the infamous Wagner private military company (hereafter - PMC). The 
UDF are supplemented by foreign volunteer units (‘International Legion’), com- 
ing from different countries to fight alongside Ukrainians. There are also terri- 
torial defence forces (hereafter - the TDF) (Ukr. Teroborona), national guards 
(Ukr. Nacional’naja gvardija), etc. Numerous organisations of non-military vol- 
unteers are supporting the UDF by providing different technologies and mate- 
rials, from food to sophisticated drones and armament. This part of the chapter 
will discuss the status of these persons under the IHL and the nature of different 
parties obligations towards them. 


2.2.6. Armed Forces 


In the case of international armed conflict, ‘armed forces of the state, under 
Article 43(1) of Additional Protocol 1, includes ‘all organized armed forces, 
groups and units which are under a command responsible to that Party for the 
conduct of its subordinates, even if that Party is represented by a government or 
an authority not recognized by an adverse Party. Consequently, members of the 
armed forces are to be considered combatants (Art. 43(2)). The ‘black-letter law’ 
is plain and simple; it makes no distinction between drafted or recruited persons 
and it holds no requirements of nationality. Instead, the main requirement is that 
various groups and units must be under the command of a party to the conflict. 

Regular military forces correspond to this requirement ipso facto. In the case 
of other units, their command link to a party to the conflict must be analysed 
(Crawford and Pert, pp. 99-100). 


2.2.7. The International Legion 


Let us start with the status of international volunteers who are fighting on the 
Ukrainian side. President Volodymyr Zelensky on 27 February 2022 made a 
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public appeal for foreign citizens to come and to fight Russia’s invasion on behalf 
of Ukraine (Zelensky 2022). There are different units, such as: the Canadian- 
Ukrainian brigade; Belarusian regiments (Pagonya and the Kastous Kalinouski 
battalion); Georgian National Legion, Free Russia and Russian Volunteer Corps, 
Chechen battalions, etc. (Pugliese 2023, pp. 46-58). 

The International Legion does not operate on its own, neither is a separate unit 
from UDF The military service of ‘legionnaires’ is regulated by the Ukrainian 
Law on Military Duty and Military Service. By the same law, foreign citizens 
are accepted for military service. Under this law, foreign volunteers are formally 
included into UDF as units of foreign fighters. It is considered as part of the 
Territorial Defence of the Armed Forces of Ukraine. 

In contrast to Ukrainian citizens, such service is carried out exclusively on 
a voluntary basis, under a contract, and in positions overseen by non-officer 
members of the Armed Forces of Ukraine (i.e., the commanders of volunteers 
are exclusively Ukrainian servicemen) (Art. 2(2); Art. 4(3), Chapter III-1). 
The amount of financial support for foreigners serving in the Armed Forces of 
Ukraine is determined at the same level as that established for servicemen - cit- 
izens of Ukraine serving under a contract (Art. 21-1). 

Additional details are regulated by the Decree of the President of Ukraine 
On Military Service of Aliens and Persons Without Citizenship in the Military 
Forces of Ukraine. Under this Decree volunteers must be present in the territory 
of Ukraine legally (Chapter II, 17). In order to facilitate and speed up the access 
of foreigners to this opportunity, a Presidential decree introduced visa-free entry 
into Ukraine from 1 March 2022 for citizens of foreign countries who wish to 
join the International Legion of Ukraine, except for citizens of the aggressor state. 

As has been shown, foreign volunteers are officially a part of the UDE, which 
means that they should enjoy combatant status and should be treated as prison- 
ers of war (hereafter - POWs) if captured. 

Nevertheless, Russia has made statements suggesting that it would consider 
international volunteers as mercenaries (Malet 2022). Such claims have no legal 
ground. Neither these units nor these personnel correspond to the definition of 
mercenaries as it is understood by international law. Such definition is provided 
in Article 47 of Additional Protocol 1. Without analysing every criterion embed- 
ded in article (for an extended discussion, see below), it is enough to say that a 
person cannot be considered as a mercenary if they are a member of the armed 
forces of a party to the conflict (Art. 47, 2(e)), also their remuneration is the same 
as any other member of UDF (they do not correspond to Article 47, 2(c)). 

Despite this, Russia has instituted at least one trial of foreign volunteers that 
took place in the so-called ‘DNR’ In summary fashion, volunteers were accused, 
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tried, and sentenced to being mercenaries and terrorists, without recognition of 
their combatant and prisoner of war status (Goldman 2022). Such a trial clearly 
contradicts even the minimal requirements of the IHL, and seems to constitute a 
war crime by itself (GC III, Art. 130, Rome Statute, Article 8(2)(2)(a)(6)). 


2.2.8. Territorial Defence Forces (Teroborona) and levée en masse 


As was mentioned, foreign fighters are included in the structures of TDF, but the 
main personnel of these units are Ukrainian citizens. The status of the TDF is reg- 
ulated by the Law on the Foundations of National Resistance. The TDF is divided 
into military units of the Armed Forces of Ukraine and volunteer formations 
of territorial communities subjected to Armed Forces control. The TDF forma- 
tions of territorial communities are regulated by the Regulation of the Cabinet 
of Ministers of Ukraine on the voluntary formation of territorial communities, 
which foresees procedures and requirements for such formations. Both of these 
types of units represent part of the state’s armed forces. It could therefore be con- 
cluded that people who serve in TDF units must also be regarded as combatants 
because they are part of UDE 

Although the TDF system was systemically built from 2021, the main influx 
into its units happened during the first days of full-scale invasion (Hessey 2022). 
The process of joining Teroborona ranks was simplified to the minimum: only 
ID cards were enough (Belieskov 2023). Such a hasty practice at first glance is 
more reminiscent of the levée en masse phenomenon foreseen both in the Hague 
Regulations Article 2, attached to the Hague Convention (IV) Respecting the 
Laws and Customs of War on Land and the GC. GC III, Article 4 provides the 
following definition of levée en masse: ‘Inhabitants of a non-occupied territory, 
who on the approach of the enemy spontaneously take up arms to resist the 
invading forces, without having had time to form themselves into regular armed 
units, provided they carry arms openly and respect the laws and customs of war: 

During the first days of the invasion, occupation was expected (and, in fact, 
happened), and people were ready to defend their cities and territories. However, 
perhaps this could not be considered as a classic example of levée en masse as 
regards the criteria of spontaneity. As is stated in the Commentary of 2020 to 
GC III, Article 4, levée en masse involves “<...> those who have not had time 
to form themselves into regular armed units and who have not been organized 
in advance by organs of the State, are covered. TDF units and groups were still 
drawn up with at least some element of state organisation. In other places, there 
were also classic examples of levée en masse - such as the defence of Sumy, where 
people took up arms to resist without the prior authorisation of the government 
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(Koshiw 2023). In case of the capture of such persons, they should also be 
regarded as combatants (and, consequently, POWs) if they followed the two 
requirements mentioned: carry arms openly and respect the laws and customs 
of war (Green 2000, p. 107). However, in most cases classic levée participants are 
evaluated on a case-by-case basis. The Russian side announced that it would not 
consider such fighters as legitimate belligerents in those territories which Russia 
declared annexed and there are reports that members of TDF were arrested and 
tortured (Anon 2023). 


2.2.9. Rogue Forces 


An interesting case is the phenomenon of cross-border raids into Russias ter- 
ritory by the Freedom of Russia Legion (Rus. Legion Svobodnoj Rosii; hereaf- 
ter - FRL) and Russian volunteer corps (Rus. Russkij dobrovolcheskij korpus; 
hereafter - RDK), which were happening prior to the Ukrainian counter- 
offensive in the summer of 2023 (Polityuk 2023). These units are reported to 
consist only of Russian-nationality fighters who are fighting on the Ukrainian 
side with the aim of ousting Putin’s regime. These units captured a few settle- 
ments in the Russia- Ukraine border region, fought with Russian forces, and then 
withdrew. This operation was performed while claiming that the units were act- 
ing on their own, with Ukraine not acknowledging any involvement. There was 
also considerable mocking of Russian propaganda surrounding the seizure of 
Crimea; for example, Mykhailo Podoliak, an adviser to the President of Ukraine 
wrote: ‘As you know, tanks are sold at any Russian military store, and under- 
ground guerrilla groups are composed of Russian citizens’ (Roth 2023). 

There might be different perspectives from which to discuss these cross- 
border raids, e.g. from jus ad bellum view (Talmon 2023) but it might also be 
interesting to look at them from the point of view of the status of the personnel 
involved. 

Officially, both the FRL and RDK are a part of the UDF, so their members 
have to be considered as members of the armed forces and, consequently, com- 
batants. However, if the government of a party to the conflict denies such a link 
or the forces are operating in a rogue forces scenario, then this situation might 
change. First, the adversary would not be obliged to treat such forces as combat- 
ants from the point of view of the combatant’s privilege, they would be consid- 
ered as civilians who took up arms illegally. Consequently, such persons could be 
prosecuted or tried for the very fact of participation in hostilities under ordinary 
criminal law (marauders, bandits, etc.) (Green 2000, pp. 107-108). This means 
that under such circumstances, members of such rogue forces find themselves at 
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the legal mercy of the captor. The captor is not obliged to prosecute, but it has the 
right to do so; therefore, such scenarios are not beneficial towards the members 
of these units. 


2.2.10. An Assessment of the Status of the Wagner Private Military 
Company 


One of the most infamous fighting forces that Russia has used in the war in 
Ukraine is the Wagner PMC. Wagner forces played an important role in cap- 
turing the city of Bakhmut and the Russian offensive of winter/spring 2023 
(ANON, 2023c). So-called Wagnerians were also active in Syria, the Central 
African Republic, Mali, etc., where the group became infamous for its barbaric 
acts including the killing of journalists, executions, human rights violations, and 
other crimes (Anon 2022, pp. 21-29). It should be noted that Wagner is not a 
unified organisation or company, but more of an umbrella term for a network 
of companies which are engaged not only in military services but also natural 
resource extraction, etc. (Heinemann-Grider and Aris 2022, pp. 2-8) However, 
in the context of the war of aggression against Ukraine, Wagner are referred to 
primarily as a fighting force and will be discussed from this point of view. 

Most often, the personnel (or fighters) of Wagner forces are called Wagner 
mercenaries because they are specifically recruited for service under contract. 
During the Russian autumn/winter offensive in 2022-2023, Wagner recruited 
tens of thousands of prisoners from Russian prisons. (Anon 2023b). Therefore, 
we first need to clarify whether we can call Wagner forces mercenaries from the 
point of view of the IHL. 

As already discussed, under the IHL mercenaries are considered unprivileged 
belligerents and war criminals. However, there is a difference between the legal 
concept of a mercenary and the titles given by journalists and the media. There 
are a number of definitions of mercenaries in international law, but the most 
commonly accepted is embedded in Article 47 of Additional Protocol 1. This 
provides for a cumulative set of criteria to which a person shall correspond in 
order to be treated as a mercenary: 


A mercenary is any person who: (a) is specially recruited locally or abroad in order to 
fight in an armed conflict; (b) does, in fact, take a direct part in the hostilities; (c) is 
motivated to take part in the hostilities essentially by the desire for private gain and, 
in fact, is promised, by or on behalf of a Party to the conflict, material compensation 
substantially in excess of that promised or paid to combatants of similar ranks and func- 
tions in the armed forces of that Party; (d) is neither a national of a Party to the conflict 
nor a resident of territory controlled by a Party to the conflict; (e) is not a member of the 
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armed forces of a Party to the conflict; and (f) has not been sent by a State which is not 
a Party to the conflict on official duty as a member of its armed forces. 


In order for a person to be treated as a mercenary, they should correspond to all 
of the above criteria (Crawford and Pert 2020, p. 109) Because of this, the defini- 
tion of a mercenary is frequently criticised (Fallah 2006, pp. 605-606). 

Looking at the above criteria, it could be said that most of the Wagner person- 
nel cannot be considered mercenaries. Despite the fact that they are specifically 
recruited to fight in the conflict, that they take direct part in hostilities, and that 
they are offered better remuneration than ordinary Russian soldiers, the major- 
ity of them are Russian citizens - i.e., citizens of a party to the conflict; therefore, 
they cannot be considered as mercenaries under the IHL. The situation might be 
more complicated for those who are not Russian or Ukrainian citizens, but their 
share in the fighting force is not substantial. 

If Wagner personnel are not mercenaries, then what are they? The main prob- 
lem is that the status of the personnel of PMCs under the IHL is far from clear; 
neither the GC nor other treaties define it. There are only a few soft-law sources 
that codify and embed international law and best practices for private military 
security companies, such as The Montreaux Document on Private Military and 
Security Companies but they lack an obligatory character. It could be said that 
PMCs are still operating in a grey area of law; therefore, the status of their mem- 
bers is not clearly defined. In most cases, PMC functions are limited to non- 
lethal tasks such as reconnaissance, logistics, training, security, protection, etc. It 
is generally agreed that PMC personnel performing non-lethal functions should 
be considered as civilians. If such personnel are taking part in hostilities, they 
lose civilian protection for as long as such participation lasts (Crawford and Pert, 
pp. 117-119). However, Wagner represents a different case. 

In contrast to other contractors, Wagner in Ukraine was a fully-fledged fight- 
ing force with heavy machinery (artillery, tanks, MRLS, and even anti-aircraft 
weapons) performing military operations. Wagner personnel were engaged in 
performing lethal functions and conducting full-scale hostilities; in other words, 
they were acting like an armed group - so should they be considered as such? 
We have already presented the definition of armed forces under Article 43 of the 
Additional Protocol 1 when analysing different Ukrainian units, so we can now 
consider whether Wagner fits this definition. 

To answer the question of whether Wagner could be considered as a part of 
the armed forces of a party to the conflict (the Russian Federation) it is very 
important to define the nature of the link between Wagner and Russias military 
forces. One of the criteria to consider when analysing whether a fighting force 
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is part of a state’s armed forces is incorporation. This criterion provides that an 
armed group must be incorporated into the armed forces either legally or actu- 
ally, ‘whether through a formal procedure under national law or de facto by being 
given a continuous combat function (Melzer 2009, p. 39). 

While analysing this criterion, it should be noted that Wagner was not offi- 
cially considered part of the RMF by the Russian Federation itself. Formally. 
Wagner is not under the control of Russias Ministry of Defence or part of Russia's 
military forces, and Wagner units are not commanded by the active RMF offi- 
cers, moreover, its leadership was even against such control (Pickrell 2023). On 
the battlefield, Wagner acted with relative independence on an operational and 
tactical level. Russia has never taken responsibility for the actions of Wagner, nor 
instituted any processes against its personnel. 

As we can tell from the previous examples, the Wagner PMC was not incorpo- 
rated into the RMF from a legal point of view. This finding may also be supported 
by the fact that after Prigozhyn’s mutiny (mentioned above), Wagner personnel 
were offered a choice: to enter into a contract with the RME, or to go to Belarus, 
as was allegedly agreed between Prigozhyn and Putin (Clarke 2023). It also may 
be interesting to note that tensions between Wagner and the RMF were the chief 
motivator behind the short-lived mutiny of 23-24 June 2023 (Schmitt 2023). 

On the other hand, RMF and Russian governmental influence over the 
Wagner PMC is essential: Russia finances the group (Sauer 2023), while the RMF 
provides heavy machinery, ammunition, and equipment. Wagner performs mili- 
tary operations that are planned by the RMF, acts in coordination with the RMF, 
and has strong links with Russia’s Military Intelligence (GRU) (ANON, 2020a). 
It would be impossible to deny that there is a de facto link between the RMF and 
Wagner. Therefore, factually, Wagner corresponds to the incorporation criterion, 
even though it enjoys some independence. 

It therefore seems as if Wagner must be treated as a de facto part of Russias 
armed forces engaged in the conflict, and Russia must bear responsibility for 
its actions (which Russia continues to refuse to do). However, some questions 
remain. 

Article 43 of Additional Protocol 1 not only provides that armed forces are 
‘all organized armed forces, groups and units, but also says that ‘Members of 
the armed forces of a Party to a conflict <...> are combatants, that is to say, they 
have the right to participate directly in hostilities: However, the Commentary 
to Article 43 (par.1671), Additional Protocol 1 provides that said article ‘does 
not invalidate the norms of the Hague Regulations and Article 4 of the Third 
Convention (GC III, Add.). Here we see a tension between the umbrella-like 


138 Challenges for International Law Field in the Context 


nature of Article 43 and the more specific requirements of Article 4 GC II in the 
sense that combatant status is a privilege for those who follow the IHL. Wagner is 
infamous for its breaches of the IHL. There is also another requirement in Article 
43 of Additional Protocol 1: that ‘armed forces shall be subject to an internal 
disciplinary system which, ‘inter alia, shall enforce compliance with the rules of 
international law applicable in armed conflict: There is little evidence of such a 
system within Wagner, in contrast, reports of their breaches are numerous (see 
above). Therefore, the question emerges of whether Wagner personnel are enti- 
tled to combatant status, or whether they should be treated as unprivileged bel- 
ligerents (unlawful combatants) despite being de facto a part the RMF. 

IHL treaties directly provide for only two possible statuses for those involved 
in conflict: combatants and protected persons (civilians, medical/religious per- 
sonnel, etc.). It would be absurd to claim that a fighting force that has at its 
disposal tanks, armoured vehicles, artillery, etc., could be considered civilians. 
So-called unprivileged belligerency is a blurred concept developed mainly in the 
USA/Tsraeli jurisprudence, and has very limited basis in written law (Crawford 
and Pert 2020, pp. 111-114). Jurisprudence connects this concept with Article 
51 (3) of Additional Protocol 1, which provides that ‘civilians shall enjoy the 
protection <...> unless and for such time as they take a direct part in hostilities, 
and claims that unprivileged belligerents are in fact civilians who do not enjoy 
combatant privileges but do take part in hostilities. Such ‘civilians’ also comprise 
groups that perform constant combat functions (Melzer 2009, p. 39). Wagner 
doubtless corresponds to the definition of such a group, but, as demonstrated 
above, they act as a de facto part of Russia’s armed forces. 

Therefore, we face the following problem with Wagner: if a state de facto autho- 
rises the use of force by certain group, but does not accept responsibility for the 
group's actions, should the adversary treat members of this group as combatants? 
From the humanitarian point of view, the answer is affirmative, as Additional 
Protocol 1 Article 43 leaves little room for discussion: if an armed group is a part 
of the armed forces of a party to a conflict, its members are considered combat- 
ants, and, consequently, prisoners of war, if captured. Even the IHL breaches 
committed prior to capture cannot be grounds to refuse POW status (Additional 
Protocol 1, Article 44). However, this victim-centred view has problems when 
we are dealing with the unwillingness of a party to a conflict to accept responsi- 
bility for a group’s actions, but still use it as a de facto military force. 

This creates a burden upon the captor (adversary) to consider personnel dif- 
ferently than the party to whom they belong. Perhaps here there is some room 
for discussion of the idea that the umbrella formula in Additional Protocol 1, 
Article 43 was meant also for national liberation wars and not pure inter-state 
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conflicts (Green 2000, p. 111); maybe the old rules on combatancy from the 
Hague Regulations and the GC can come into play and help to deny combatant 
status for such forces. What is the rationale behind such a denial, which might 
seem unhumanitarian? Perhaps this loophole encourages states to act in a grey 
area, and if such practices are not countered at least by legal means, then recourse 
to private fighting forces will increase. Nevertheless, the formula of Additional 
Protocol 1, Article 43 is recognised as part of customary international law in 
ICRC’s Study on the customary IHL, Rule 106 (Henckaerts 2005, p. 207) and 
perhaps only ad hoc approaches in specific cases could solve this issue. For the 
time being, Ukraine is considering captured Wagner personnel as prisoners of 
war (Hendrix and Korochulk 2023). 


2.2.11. The Treatment of Prisoners of War 


Both parties to this war are taking prisoners of war. The exchange of POWs has 
become a normal routine, happening every month or so. The majority of reports 
about the mistreatment of POWs are related to the Russian side, and range 
from misbehaviour to outright atrocities (killings, mutilations, etc.), moreover, 
Russian side do not grant access to the places where they keep POWs (Anon 
2023a, pp. 12-20). It would not be possible to list all of the cases of mistreatment 
in this short chapter; therefore, here we will only discuss some practices that are 
not so self-evident as breaches, or that contain other interesting legal elements. 

One practice regarding POWs in this war is widespread: filming and posting 
videos of captured enemy soldiers on social media. Sometimes these soldiers are 
asked to identify themselves by giving their name, ranks, units, and fighting his- 
tories. Sometimes captives are shown calling their relatives, etc. Such practices, 
even they do not contain evidence of misbehaviour or outright crimes, are highly 
questionable. 

Article 13 of the GC III provides that POWs should always be protected 
‘against insults and public curiosity’ This rule was drafted a long time ago, before 
social media, but the modern interpretation of it is rather wide. The content 
of this prohibition is well-described in the Commentary of 2020 to Article 13 
(paras. 1623-1627) and such prohibition should cover not only the prohibition 
of showing-off prisoners of war in kind (the hybrid-war period has seen the old 
practice of parading prisoners of war through the streets revived on the Russian 
side), but must also include any new forms of public curiosity. During Operation 
Desert Storm in 1991, Iraq was condemned for showing POWs on television 
(Green 2000, p. 200). Social media is based on public curiosity; therefore, even 
if such a practice may play a positive role (e.g., the relatives of POWs may know 
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that they are alive), it is still controversial an even contrary to the rule, especially 
if POWs are shown in humiliating manner. 

Another practice used by Russians is to keep prisoners of war incommuni- 
cado, i.e., without any connection with the external environment, where peo- 
ple are not allowed to inform their loved ones about their fate and whereabouts 
(Anon 2023a, p. 15). Such a practice is in clear contradiction of Article 70 GC 
III, which clearly provides for the immediate right of POWs to inform relatives 
about their capture. Such an obligation continues throughout captivity (Article 
71), and provides that POWs have a right to send post-cards or letters. As the 
Commentary of 2020 of Article 71 (para.3181) states, ‘It recognizes the right 
of prisoners of war to maintain, to a certain extent, relations with the outside 
world. It also represents the default position: prisoners of war must be allowed to 
send and receive correspondence, without discrimination’ In the modern world, 
post-cards and letters are falling into almost complete disuse, but the aim of this 
rule is simple: to enable POWs to communicate with relatives. Therefore, there 
would not be a breach of this rule if POWs were allowed to communicate by 
other means (Commentary of 2020 of Article 71, (para.3186): make calls and 
send messages, communicate through e-mail, etc.) 

One extremely interesting case occurred in July 2023 related to command- 
ers of the Azov regiment. This regiment, which initially appeared as a volunteer 
unit, is regarded by Russia as a terrorist organisation (Anon 2022). During the 
beginning of full-scale invasion in 2023, Azov was the main defence force of the 
city of Mariupol, and took a last stand at the Azovstal plant. Being outnumbered 
and surrounded, they were ordered into surrender. The surrender agreement, 
brokered by Turkish president Erdogan, foresaw that the garrison should march 
into captivity, with its commanders relocated to Turkey and kept until the war is 
over. Specific details of the agreement were not made public (Anon 2023a). 

The fate of the captives was different: some experienced harsh captivity and 
were then exchanged; some were killed in the Olenivka prison attack (Anon 
2023a, p. 19); some are perhaps still in captivity; and some are currently facing 
another sham trial on terrorism charges (Kvitka 2023). However, the command- 
ers unexpectedly returned to Ukraine from Turkey before the Vilnius NATO 
Summit on 9-11 July 2023. From official statements, it looks as if this was done 
without Russia’s consent. Turkish president Erdogan commented that he released 
these captives at the request of Ukraine's president, Zelensky, and did not breach 
any agreement because the initial agreement was between Russia and Ukraine 
(Anon 2023). Upon their return, these commanders promised to return to the 
battlefield as soon as possible. (Anon 2023) 
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It is very hard to evaluate this situation while knowing so few details. Indeed, 
Article 111 GC III foresees such an option - to transfer POWs to a third, neutral 
state. Special agreements supplementing protection on an ad hoc basis are also 
foreseen as instruments in the common articles of the GC. Such agreements con- 
cerning the transfer of POWs to a third country cannot be concluded without 
the third country’s consent. Therefore, such a turn of events might suggest that 
either Turkey did not honour the previous agreement or that official statements 
about the agreement were not true. In the case of Turkey’s breach, this might lead 
to Russia's future unwillingness to conclude agreements of this nature. 


2.2.12. Interim findings 


Russias aggression against Ukraine has raised many legal issues. However, some 
of these issues are clearly artificial, such as Russias use of the term ‘special mili- 
tary operation rather than ‘war’ or ‘conflict. Without any doubt, under the IHL, 
Russias war against Ukraine is an international armed conflict, and Ukraine's 
territories (including Crimea) are under military occupation - despite Russia’s 
annexations or the creation of puppet states. Most of the personnel involved in 
active fighting should be regarded as combatants and, consequently, prisoners 
of war upon capture. Moreover, Russias constant attempts to deny combatant 
rights to international volunteers, the Azov regiment, and members of territorial 
defence units are illegal. Finally, personnel of the Wagner private military secu- 
rity company should be recognised as part of Russia’s armed forces, and Russia 
must accept responsibility for their actions. 


2.3. The Problem of Genocidal Intent: A Historical Perspective 
for Ukraine 


2.3.1. State Responsibility vs Individual Responsibility 


This chapter discusses genocidal intent as the mens rea for the crime of geno- 
cide in light of the UNGC and recent ECHR case law regarding Soviet crimes in 
Lithuania, analysing relevant recent Russian sources for potential proof of geno- 
cidal intent in Ukraine since February 2022. The focus of this chapter is on one 
element of genocidal intent - the perpetrator states plan to destroy a national 
group, in whole or in part, as established in genocidal declarations or speech. 
The issue of individual criminal responsibility for genocide is not covered in this 
chapter. 

Since 24 February 2022, Russia has violated international law many times, 
but the massacre at Bucha, which went public on 1 April after Russian forces 
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withdrew from this city near the Ukrainian capital of Kiev, accelerated debates 
about the ongoing genocide of Ukrainians to the highest level. On the US Senate 
floor on the evening of 6 April 2022, US Senate Majority Leader Chuck Schumer 
directly accused Russia of waging a genocidal war in Ukraine (Vytvytsky 2022a). 
However, not everybody agreed with Schumer’s interpretation at that time 
(Vytvytsky 2022b). Just a few days earlier, in Brussels, NATO Secretary General 
Jens Stoltenberg and US Secretary of State Antony Blinken demurred when 
asked the genocide question. Within a week the debate reached its peak, when 
US President Joe Biden accused Putin of committing genocide in Ukraine on 
13 April (Borger 2022a); however, French leader Emmanuel Macron declined 
to follow Biden’s example, arguing that an ‘escalation of words’ would not help 
bring peace (Borger 2022b). Another US ally, Australian Prime Minister Scott 
Morrison, also stopped short of using the term ‘genocide; though he said that 
Putin should be ‘held to account’ for war crimes and atrocities in Ukraine. 

Politicians’ caution around declaring the crime of genocide can be affected 
by many factors; however, the problematic notion of genocidal intent adopted 
in the UNGC would likely be the main reason from a legal perspective (UN 
Convention on the Prevention and Punishment of the Crime of Genocide 1951). 
Article II of the UNGC states that in the present Convention, genocide means 
‘any of the following acts committed with intent to destroy, in whole or in part, 
a national, ethnical, racial or religious group, as such? The intent of the crime 
of genocide has three basic components, which are challenging to prove: the 
offender must intend to destroy the group; the offender must intend that the 
group be destroyed in whole or in part; and the offender must intend to destroy 
a group that is defined by nationality, race, ethnicity, or religion (Schabas 2000, 
pp. 228-241). 

Clearly, Ukrainians are a national group that the Russian regime is attempting 
to destroy. However, since ‘case law has associated intent with the existence of 
a State or organizational plan or policy, the question then becomes: does the 
Russian regime have such a plan or policy? (Motyl 2022). While searching for 
an answer, one should bear in mind the difference between state responsibil- 
ity for genocide and individual criminal responsibility for genocide: the latter 
emphasises the need to prove that the perpetrators themselves acted with geno- 
cidal intent; while for the former, no such proof is necessary - demonstrating 
the collective genocidal intent of the Russian state would be enough (Bosnia and 
Herzegovina v. Serbia and Montenegro, ICJ 2007). The Court further examines 
the question of whether it may make a finding of genocide by a State in the 
absence of a prior conviction of an individual for genocide by a competent court 
on page 68 of the judgment. 
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It appears that more and more politicians are convinced that there is such 
a plan, and thus genocidal intent. Since early spring of 2022, the perception of 
Russias violations of international law have changed dramatically due to the 
emergence of many pieces of evidence. Thus, some countries (Whatcott 2022) 
have already declared Russias genocide of Ukrainians, including Lithuania 
(Anon 2022), Latvia, Estonia (Sytas 2022), Ireland, Poland, Canada (Treisman 
2022), and the Czech Republic (Jack 2022). The US Congress also joined this list 
in June 2022 (Mackinnon 2022). Debates over the claim of genocide are being 
refreshed with renewed intensity alongside new developments in the war of 
aggression, such as the International Criminal Court’s warrant of arrest (Law 
2023) or the anniversary of the war (Hinton 2023). The reason for this is that 
‘genocide monopolises peoples moral imaginations’ (Moses 2022). 

While political declarations have little impact on the legal debate as genocide 
cannot be presumed (Harb 2022), the question in the legal field of the genocidal 
intent of Russia as a state remains open. The problem here is that politicians 
‘seem to be using the term genocide in a demagogic and provocative manner, 
a way to stigmatize their enemy in the eyes of public opinion.(Schabas 2022, 
p. 854) However, many prominent scholars have already communicated the idea 
that the war in Ukraine represents potential genocide, including non-legal schol- 
ars such as Eugene Finkel (Finkel 2022), Timothy D. Snyder (Snyder 2022a), and 
Gregory Stanton (Wright 2022), and legal experts such as Otto Luchterhandt 
(Blyk 2022), and Zakhar Tropin (Trofimov and Marson 2022). A comprehensive 
report by the Raoul Wallenberg Centre for Human Rights claimed that, along 
with the acts required to meet the definition of genocide, there is genocidal intent 
in Ukraine, together establishing genocide (New lines Institute 2022). However, 
recent legal analysis, i.e., that of William Schabas (2022), Kevin Jon Heller (2023) 
or Iryna Marchuk and Aloka Wanigasuriya (2022), is not so clear-cut. 

In this study, the suggestion is to include the additional historical perspective 
of Soviet crimes in countries formerly occupied by the USSR (including Ukraine) 
in an attempt to prove the current Russian genocide in Ukraine. The recent case 
law of the ECtHR regarding the Soviet genocide against Lithuanian partisans 
could serve as a background to indicate that at least some elements of genocide 
exist in the current Russian war of aggression against Ukraine. The main prob- 
lem in the Lithuanian cases was that the Lithuanian national courts needed to 
prove Soviet genocidal intent from indirect sources, as one part of the relevant 
archival data on this issue was destroyed in 1990 and the other part remains in 
Moscow and is not available to the public. The Lithuanian national courts failed 
to prove genocide in the first case (2015) but succeeded in the second (2019). It 
is believed that the strategies of proving the genocidal intent of the USSR in the 


144 Challenges for International Law Field in the Context 


Lithuanian cases at the ECtHR could benefit the various ongoing legal investiga- 
tions into current Russian atrocities in Ukraine (Armstead 2022). 


2.3.2. The Challenging Concept of Genocidal Intent: The Role of 
a Motive 


Genocidal intent has been a crucial legal problem since the adoption of the 
UNGC, and concept is still under crucial development (Ambos 2009, pp. 833- 
858). From its initial codification in 1948 to its inclusion in the Rome Statue 
in 1998, the international crime of genocide has been defined as involving the 
‘intent to destroy, in whole or in part, a national, ethnical, racial or religious 
group, as such’ (Greenawalt 1999, pp. 2259-2294). However, when Lemkin, a 
Polish lawyer who emigrated to the US, first coined the term genocide, there 
was little emphasis on intent (Goldsmith 2010, p. 247). He saw genocide as a 
coordinated plan of different actions aiming at the destruction of the essential 
foundations of the life of a national group: 


Generally speaking, genocide does not necessarily mean the immediate destruction of 
a nation, except when accomplished by mass killings of all members of a nation. It is 
intended rather to signify a coordinated plan of different actions aiming at the destruc- 
tion of essential foundations of the life of national groups, with the aim of annihilat- 
ing the groups themselves. The objectives of such a plan would be disintegration of the 
political and social institutions, of culture, language, national feelings, religion, and the 
economic existence of national groups, and the destruction of the personal security, 
liberty, health, dignity, and even the lives of the individuals belonging to such groups. 
Genocide is directed against the national group as an entity, and the actions involved 
are directed against individuals, not in their individual capacity, but as members of the 
national group (Lemkin 1944). 


Still, from legal perspective the reference to ‘intent’ in the UNGC indicates that 
the prosecution must go beyond establishing that the offender meant to engage 
in the conduct, or meant to cause its consequences. The offender must also be 
proven to have had a ‘specific intent, or dolus specialis. Where specific intent 
is not established, the act remains punishable, but not as genocide - it may be 
classified as a crime against humanity or it may simply be a crime under ordi- 
nary criminal law (Schabas 2000, p. 214). The Trial Chamber of the International 
Criminal Tribunal for Rwanda (hereafter - the ICTR) in the Akayesu judgement 
described genocidal intent as the ‘key element’ of an intentional offence, which 
is ‘characterized by a psychological relationship between the physical result and 
the mental state of the perpetrator’ (The Prosecutor v. Jean-Paul Akayesu, ICTR 
1998, para.518). The subsequent case law of the ICTR essentially followed the 
Akayesu findings, requiring, in addition, that the aim of destroying one of the 
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protected groups be proven. The case law of ICTY took the same approach. The 
ICJ also refers, citing the ICTY, to ‘special or specific intent’ as an ‘extreme form 
of willful and deliberate acts designed to destroy a group or part of a group’ 
(Bosnia and Herzegovina v. Serbia and Montenegro, ICJ 2007, para. 188 cited The 
Prosecutor v. Kupreski¢ et al. ICTY 2000, para.636). 

The specific intent necessary for a genocide conviction is very demanding. 
Unable to rely on the number of victims as evidence of genocidal intent (i-e., the 
meaning of the definition of the phrase ‘in whole or in part’), the prosecution is 
required to introduce other proof (Bryant and Jones 1975, p. 692). Proof of geno- 
cidal intent includes: (a) some sort of genocidal declaration or speech; (b) the 
context of the crime, its massive scale, and elements of its perpetration that sug- 
gest hatred of the group and a desire for its destruction; (c) a very high num- 
ber of atrocities committed against the group; and (d) proof of attacks directed 
against cultural institutions or monuments committed in association with kill- 
ing, which may prove important in establishing the existence of genocidal rather 
than merely homicidal intent (Schabas 2000, pp. 222-223). 

Other indicators to detect the intent to commit genocide could include situ- 
ations in which: (a) potential perpetrators are agents of the state or rival author- 
ities, for example, military or police units, or militias authorised by the state or 
by a revolutionary leader; (b) elites and groups linked to them often use hateful 
propaganda and attack ethnic and political opponents of the state; (c) govern- 
ment repression in response to opposition activities is greatly disproportionate 
to opposition acts; and (d) authorities and security forces ignore isolated killings 
and the abuse of ethnic and political group members. In 1996, Genocide Watch 
Director G. H. Stanton presented eight stages of genocide to explain genocidal 
intent. He argued that intent can be directly proven from statements or orders by 
perpetrators, but more frequently it must be deduced from the systematic pattern 
of their acts, a pattern that could only arise out of specific intent. In addition, a 
plan for genocide does not need to be written out. An act of genocide may arise in 
a culture that considers members of another group to be less than human, where 
killing members of that group is not considered murder (Stanton 1996-2023). 

The ICTR in Akayesu declared that genocidal intent could be inferred from 
physical acts, and specifically ‘the massive and/or systematic nature or their 
atrocity. According to the Trial Chamber: 


This is the reason why, in the absence of a confession from the accused, his intent can be 
inferred from a certain number of presumptions of fact. The Chamber considers that it 
is possible to deduce the genocidal intent inherent in a particular act charged from the 
general context of the perpetration of other culpable acts systematically directed against 
that same group, whether these acts were committed by the same offender or by others. 
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Other factors, such as the scale of atrocities committed, their general nature, in a region 
or a country, or furthermore, the fact of deliberately and systematically targeting victims 
on account of their membership of a particular group, while excluding the members of 
other groups, can enable the Chamber to infer the genocidal intent of a particular act 
(The Prosecutor v. Jean-Paul Akayesu, ICTR 1998, para.477). 


Some scholars suggest that the role of motive in the elements of the crime of 
genocide cannot be dismissed, as it is clear that genocide cannot be committed 
without a degree of planning and preparation, and it is unlikely that courts will 
convict in the absence of proof of a plan (Bassiouni and Manikas 1995, p. 527). 
Genocide is, by its nature, a collective crime that is committed with the cooper- 
ation of many participants. It is, moreover, an offence generally directed by the 
state. The organisers and planners must necessarily have the motive of destroy- 
ing the target group - that is, a genocidal motive, taken as a whole. Where this is 
lacking, the crime cannot be genocide (Schabas 2000, p. 255). Individual players 
may also be driven by a variety of motives, such as monetary gain, jealousy, or 
political ambition. In other words, hatred of the group must be the driving force 
behind the crime. Genocide was made a crime in order to be punished as such, 
not to serve as a proxy for crimes of mass slaughter carried out for other reasons. 

The ICTR in Akayesu at some point also stated that specific intent is essen- 
tially a motive requirement - the members of the victim group were targeted 
because of their membership in the group: 


On the issue of determining the offender's specific intent, the Chamber considers that 
intent is a mental factor which is difficult, even impossible, to determine. This is the rea- 
son why, in the absence of a confession from the accused, his intent can be inferred from 
a certain number of presumptions of fact. The Chamber considers that it is possible to 
deduce the genocidal intent inherent in a particular act charged from the general con- 
text of the perpetration of other culpable acts systematically directed against that same 
group, whether these acts were committed by the same offender or by others. Other 
factors, such as the scale of atrocities committed, their general nature, in a region or 
a country, or furthermore, the fact of deliberately and systematically targeting victims 
on account of their membership of a particular group, while excluding the members 
of other groups, can enable the Chamber to infer the genocidal intent of a particular 
act. [...] (The Prosecutor v. Jean-Paul Akayesu, ICTR 1998, para.523; Amobs 2009, 
pp. 833-859). 


Thus, the existence of a genocidal plan - and, consequently, of a genocidal 
purpose - can prove a destructive motive. However, the utility of a plan is evi- 
dential; it is not legally required following the definition of genocide. In other 
words, such a plan or policy is not a formal requirement of genocide: it is simply 
extremely difficult to prove the necessary specific intent without evidence of a 
plan or policy. 
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To sum up, according to relevant legal doctrine the indication of genocidal 
intent requires strong evidence, but only some types of evidence are assessed 
in the case law of genocide trials. As the definition of genocide seeks to address 
systematic actions against a specific group, the majority of potential evidence of 
genocidal intent leads to the need to prove the existence of a general genocidal 
plan by the perpetrator state. This can then prove the essence of the crime of 
genocide: a destructive motive. Historical cases on Soviet crimes in Lithuania 
could contribute to this cause. 


2.3.3. A Lithuanian Strategy to Prove Soviet Genocidal Intent 


The issue of Soviet genocidal intent was neglected for decades in academic schol- 
arship, as was the idea of potential Soviet genocide itself. Only in the 2000s did 
several scholars begin to argue that new genocidal trials could contribute to 
efforts to identify Soviet crimes as genocide. The ICTY found in the Jelisi¢ case 
that ‘genocidal intent can take two forms’: on the one hand, the intent to exter- 
minate a very large number of members of a group; on the other, the intent to 
pursue a more selective destruction targeting only certain members of a group 
because of the impact that their disappearance would have on the survival of 
the group as such (The Prosecutor v. Jelisić, ICTY 1999, para.82; Verdirame 
2000, p. 587). As Lauri Malksoo stated regarding the target group, the context 
of the Soviet repressions in the Baltic states seems to indicate genocidal intent 
in the second sense, because repressive actions in the Baltic states were directed 
towards ‘liquidating’ the people who would be most determined to carry on the 
will for independent statehood based on ‘non-Soviet’ principles of government 
(Mälksoo 2001, pp. 784-785). However, the question of the role of the Soviet 
leadership in committing genocide is even more complicated due to the absence 
of direct proof of genocidal intent. In short, evidence from both the Soviet Union 
and elsewhere suggests that Stalins deranged personality was probably only a 
secondary factor in explaining the crimes of his regime (Somin 2010). Moreover, 
the genocidal intent of the Soviet leadership does not automatically prove that, 
for instance, a particular official had dolus specialis regarding the crime of geno- 
cide when obeying their superior’s orders, nor the intent to destroy a group or a 
part of it. Such intent must be proven separately in each individual case (Mälksoo 
2001, pp. 784-785; Kinetz et al. 2022). 

In recent ECtHR judgments concerning the killing of Lithuanian partisans by 
Soviet officers, one of the main issues was the genocidal intent of the particular 
perpetrators and their link to the general genocidal plan of the USSR in the occu- 
pied countries. In the ECtHR case Vasiliauskas v. Lithuania, former Ministry of 
State Security (hereafter - the MGB, 1946-1953) officer Vytautas Vasiliauskas 
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(born 1930) complained that his conviction for genocide by the domestic courts 
was in breach of Article 7 of the ECHR, in particular because the national courts’ 
broad interpretation of that crime had no basis in international law (Vasiliauskas 
v. Lithuania, ECtHR 2015). On 2 January 1953, Mr. Vasiliauskas took part in an 
operation against two Lithuanian partisans who had been hiding in the forest. 
The goal of the operation was to capture or eliminate the partisans (the Soviets 
used the phrase ‘liquidate the bandits’). Several soldiers were involved and the 
applicant was part of the operation. During the attempt to apprehend them, the 
partisans resisted by opening fire on the MGB officers and the Soviet soldiers. 
The partisans were shot and killed. In this case, the question that the ECtHR had 
to answer was whether the applicant’s conviction for genocide in 2005 by domes- 
tic courts was reasonably foreseeable in light of international law as it stood in 
1953, when the crime was committed. 

The ECtHR Grand Chamber of 17 judges came out split on the outcome, rul- 
ing by 9 votes to 8 that the conviction for the genocide of a political and social 
group according to post-Soviet Lithuanian legislation was not foreseeable and 
that it was in violation of ECHR Article 7, which states that one cannot be held 
criminally accountable for something which is not a crime at the time when it 
is committed. Numerous dissenting opinions criticised the majority, arguing 
that it ruled too formally and failed to address the justice desired by Soviet 
victims. In the case of Drélingas v. Lithuania, former KGB (State Security 
Committee, 1954-1992) officer Stanislovas Drélingas (born 1931) complained 
to the ECtHR on the same grounds (Drélingas v. Lithuania, 2019 ECtHR). In 
2014, Mr. Drélingas was charged by domestic courts with being an accessory to 
genocide for having taken part in an operation on 11-12 October 1956 during 
which the last partisan leader, Vanagas (meaning “The Hawk, a cryptonym), 
was captured, tortured, sentenced to death and executed. His wife, Vanda, was 
also captured and sentenced to deportation afterwards. Once again, the main 
question was whether the applicant could have sufficiently foreseen that he was 
involved in committing genocide in 1956. In the judgment, which was deliv- 
ered in March 2019, the ECtHR held that Mr. Drélingas must have been aware 
in 1956 that he could be prosecuted for the genocide of a national group for 
taking part in the detention of two partisans, and that his conviction had been 
foreseeable. The judgment entered into force on 10 September 2019, when 
the defendant’s request for referral to the Grand Chamber of the ECtHR was 
rejected. 

The Lithuanian national courts in both cases needed to demonstrate the 
link between the state’s ideology, which included some aspects of a genocidal 
plan, and the officers who executed that plan using a clear methodology and 
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instructions. The intent of Soviet repressions in Lithuania was summarised by 
the Lithuanian Constitutional Court in 2014, clarifying the goal and the plan 
of the USSR regarding Lithuanians: 


the repressions against the residents of Lithuania were not in any manner coincidental 
and chaotic, but rather such repressions sought to exterminate the basis of the political 
nation of Lithuania, inter alia, the former social and political structure of the State of 
Lithuania. Those repressions were directed against the most active political and social 
groups of the residents of the Republic of Lithuania: participants of the resistance against 
the occupation and their supporters, civil servants and officials of the State of Lithuania, 
Lithuanian public figures, intellectuals and the academic community, farmers, priests, 
and members of the families of those groups. 


To be precise, during the first Soviet occupation of Lithuania (1940-1941) at 
least 23 different categories of people were considered a threat to the Soviet 
regime (Vizulis 1985, p. 101). The Lithuanian Constitutional Court also con- 
cluded that actions which took place before the 2003 national legislation and 
which had been directed against certain political and social groups might con- 
stitute genocide if it could be proved that the aim of such actions was to destroy 
groups that represented a significant part of the Lithuanian nation and whose 
destruction had an impact on the survival of the entire Lithuanian nation. The 
Court indicated that Lithuanian partisans constituted such a group, considering 
their activity during the 1944-1953 partisan war (Sagatiené 2021, p. 781). 

However, the Supreme Court of Lithuania’s finding that Mr. Vasiliauskas, 
when taking genocidal actions, had known of the Soviet regime’s goal of erad- 
icating all Lithuanian partisans was rejected by the ECtHR. According to the 
Supreme Court of Lithuania, 


the actions of Vasiliauskas also correspond to the subjective element of genocide - direct 
intent [lith. tiesioginė tyčia]: Vasiliauskas, when taking those actions, had known the 
goal of the Soviet Government - to eradicate all Lithuanian partisans. He knew that the 
brothers J.A. and A.A. were partisans, and understood that during the operation they 
would be killed or arrested and then tortured, tried as ‘traitors to the homeland’ and 
[possibly] sentenced to death, and [Vasiliauskas] wished that to happen. 


Vasiliauskas was able to assess the partisans as a significant part of the national 
group because he was an MGB oflicer, an organisation which had been carrying 
out these tasks since 1945-1946 against partisans as a national group in order: to 
eliminate the remains of ‘political banditism’ and other anti-Soviet activities; to 
eliminate sabotage intelligence and other enemy groups as well as individuals; 
to eliminate ‘anti-Soviet elements, traitors, traitors to the homeland and other 
enemy proteges and supporters; to confiscate illegally held weapons; to perform 
the tasks of the USSR and the MGB-MVD to guarantee the security of USSR; and 
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to protect special objects approved by the MVD (Starkauskas 1998, p. 29). The 
prosecutor stated that 


He knew that the LSSR MGB’s main purpose was to physically eradicate part of the 
Lithuanian population belonging to a separate political group, namely, the Lithuanian 
partisans, participants in the resistance to the Soviet occupation. The applicant had been 
active in fulfilling that main goal of the LSSR MGB by killing some of the inhabitants 
of Lithuania belonging to the aforementioned political group (Starkauskas 1998, p. 29). 


The prosecutor found it to be established that, as of 15 September 1951, the 
applicant had served as an operational agent in the Kaunas region, Sakiai district 
branch of the LSSR MGB. For the prosecutor, the applicant’s guilt was proved 
on the basis of his service record, the applicant’s superiors’ commendation for 
his persistence when executing search measures, managing the operation and 
personal participation when apprehending the bandits. The evidence examined 
by the prosecutor included statements by witnesses, minutes of the meetings of 
the Sakiai district MGB unit which were obtained from the Lithuanian Special 
Archive and the Genocide and Resistance Research Centre of Lithuania and 
translations of those documents, which mentioned the applicant, the tasks he 
had been assigned with regard to the liquidation of banditry, bandits’ assistants 
and contact persons. Other evidence included [MGB] reports about the liqui- 
dated bandits J.A. and A.A. 

This argument was further developed in the case of Drélingas v Lithuania, 
where the ECtHR concluded that national courts brought clarification to the 
need to establish intent (para.108), and approved the domestic interpretation that 


the annihilation of the participants in the armed national resistance, namely Lithuanian 
partisans, their connections and supporters, by the occupying power and its repressive 
bodies, was systematic, consistent, based on a clear methodology and instructions. 
The acts of repression were directed against the most active and advanced part of the 
Lithuanian nation as a national, ethnic group. Such extermination had the clear aim of 
influencing the demographic changes of the Lithuanian nation and its very survival, as 
well as at facilitating the sovietisation of the occupied Lithuania. The extermination of 
the resistance participants not only meant the elimination of obstacles to the objectives 
of the occupying regime; it also had another purpose, namely to intimidate the residents 
of Lithuania by showing what destiny awaited those who refused to obey the occupying 
power. (para.25) (Starkauskas 1998, p. 54) 


Regarding the applicant’s conviction for genocide, the Supreme Court found 
it established that by 1956, when the crime was committed, the applicant had 
already been working for the MGB, which he had joined ‘consciously and volun- 
tarily, for four years. Before that, he had completed the Vilnius School of MGB 
Operational Staff Training, where he studied for two years. It was noteworthy that 
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the applicant had studied at the security service school and started his service in 
the security structure during the period when the national resistance movement 
against the occupying power was active. He was not an ordinary officer: from 
1952 he was a member of the USSR Communist party, and after graduating from 
the MGB school he was granted the rank of officer-lieutenant. The applicant 
worked at the Lithuanian MGB/KGB 2-N board, the main function of which 
was the fight against the national resistance movement. It was also noteworthy 
that the division where the applicant had worked carried out surveillance of the 
members and leadership of the Lithuanian national underground movement. 

These ECtHR cases illustrate how closely genocidal intent by a particular off- 
cer executing an act of genocide is linked to the general ideology of the perpe- 
trator state. In the case of the USSR, Soviet repressions were part of systematic 
Sovietization and arose in a much broader ideological context, as the goal of 
the Soviet regime was to transform human existence and create an entirely new 
kind of human being - the New Soviet man. Thus, nationality was not import- 
ant anymore, and a new socialist nation had to emerge (Lebed 1958, pp. 4-5). 
In mid-June 1940, the USSR presented the Baltic governments with a demand 
for the total occupation of their territories, backed by a warning that military 
resistance would be repressed. The Baltic governments capitulated and the Soviet 
forces invaded. Shortly thereafter, hasty ‘elections’ were held, in which only can- 
didates approved by the Communist Party could run. The resulting ‘parliaments’ 
immediately petitioned Moscow to admit the Baltic states into the Soviet Union, 
a wish that was promptly granted, and the Baltic states were annexed to the USSR 
in early August 1940. Thus, ‘within three months, the three states had been trans- 
formed from independent sovereign republics into union republics, constitu- 
ent parts of a latter-day empire’ (Plakans 2011, pp. 293-307; Kasekamp 2010, 
pp. 95-105). What happened next had something to do with a particular Soviet 
interpretation of history (Liivoja 2013, p. 249). The USSR took the view that 
the post-1917 governments in the Baltic states with which they had negotiated 
peace treaties in 1920 had not been legitimate, but had instead been Bolsheviks 
who had been toppled by ‘bourgeois democratic’ regimes. Accordingly, everyone 
involved in governing the Baltic states between 1918 and 1940 was seen as having 
played a role in the illegal usurpation of Soviet power. As a result, Lithuanians, 
together with Latvians and Estonians, were considered as persons belonging to 
‘untrustworthy’ or ‘unreliable’ nationalities which interfered with the Soviet plan 
of successful Sovietization (Anusauskas 1996, p. 385). 

In the Baltic states, Sovietization was a systematic and comprehensive proj- 
ect which was comprised of the following elements: (a) the introduction of the 
USSR’s administrative and economic systems; (b) the subjugation of states to the 
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economic and political needs of the USSR; (c) militarisation; (d) the colonisa- 
tion of states (especially Latvia) by hundreds of thousands of Russian-speaking 
immigrants; (e) the destruction of the traditional social structure through geno- 
cide and Russification; (f) total control over the internal means of communica- 
tion and contact with foreign countries; and (i) the destruction of established 
political, economic and cultural traditions (Strods 2005, p. 209). The partisan 
movement in Lithuania was destroyed by the USSR after almost 10 years using 
this strategy, which contained a system of various methods delivered by differ- 
ent Soviet organs that were all mobilised to systematically destroy resistance in 
Lithuania. All of these methods were subordinated towards achieving the ulti- 
mate goal: killing the members of the Lithuanian partisan movement. 

Thus, the Lithuanian legal strategies at the ECtHR, which mainly followed 
the ICTR Akayesu formula, demonstrate the importance of the link between 
a states ideology and its officers in proving genocidal intent when specific - in 
this case, Soviet - genocidal declarations are not available. The genocidal intent 
of the USSR against Lithuanian partisans was mainly proved by clarifying the 
ideological background of the USSR and the structural system of implement- 
ing communist ideology: both the MGB as institution and its individual officers 
implemented some part of the Sovietization plan in order to destroy undesirable 
nationalities using clear methodologies and instructions. 


2.3.4. Proving Russian Genocidal Intent in Ukraine 


As previously mentioned, a genocidal plan can be traced through specific geno- 
cidal declarations by the perpetrator state, which in the case of Soviet crimes are 
still absent from academic discourse. In the context of Russia’s crimes in Ukraine, 
however, they can be observed directly - especially since February 2022. This 
makes a significant difference for the prosecutor when proving genocidal intent; 
however, as recent ECtHR case law suggests, even public genocidal declarations 
by Russian officials may not be sufficient to prove the country’s current geno- 
cidal intent in Ukraine. ECtHR case law regarding the Soviet genocide against 
Lithuanian partisans indicates that a strong link between executors and the ideol- 
ogy of the state is crucial in order to establish genocidal intent. The independent 
report produced by genocide scholars in May 2022 regarding Russian crimes in 
Ukraine indicated that genocidal intent can be attributed to a state through evi- 
dence of a general plan (derived from official statements, documents, or policy), 
or can be inferred from a systematic pattern of atrocities targeting the protected 
group (New Lines Institute 2022, p. 2). These scholars argued that genocidal 
intent can be traced in official or officially endorsed Russian statements denying 
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the existence of the Ukrainian nation, expressing the vague goal of ‘denazifying’ 
Ukraine, and characterising a significant undefined segment of the population 
(or ‘them’) as Nazis or mortal threats, thus rendering this group a legitimate tar- 
get for destruction. This report also revealed many public cases of high-ranking 
Russian officials denying Ukraine’s right to exist or calling for its destruction 
(New Lines Institute 2022, pp. 12-20). 

As the legal doctrine indicates that genocidal declarations are the most pow- 
erful evidence of genocidal intent, it is useful to analyse them in light of recent 
ECtHR case law dealing with historical cases of Soviet genocide in order to estab- 
lish a link between the executors of these crimes and the current Russian ideol- 
ogy towards Ukrainians. Perhaps the most notable high-level public declarations 
which could be considered as genocidal are the following: (a) Putin’s essay of 
July 2021; (b) Putin’s speech before the invasion on 21 February 2022; (c) an 
RIA Novosti editorial entitled “What Russia should do with Ukraine’ published 
on 3 April 2022; and (d) a Telegram post by Dmitry Medvedev of 5 April 2022. 

In July 2021, Putin published an essay entitled ‘On the Historical Unity of 
Russians and Ukrainians; in which he reasserted that Ukrainians and Russians 
are ‘one people, a single whole, and added that his position is ‘not driven by 
some short-term considerations or prompted by the current political context’ 
(Putin 2022a). In this essay, Putin argued that ‘modern Ukraine is entirely the 
product of the Soviet era’ and that the ‘true sovereignty of Ukraine is possible 
only in partnership with Russia. He further suggested that when the Ukrainian 
government rejects the idea that Russians and Ukrainians are the same people, 
they are indulging neo-Nazis and Nazism. On 21 February 2022, 3 days before 
the start of the full-scale invasion, Putin gave a speech insisting that ‘modern 
Ukraine was entirely created by Russia or, to be more precise, by Bolshevik, 
Communist Russia, and that Russia was ‘ready to show what real decommuni- 
sation would mean for Ukraine’ (Putin 2022b). In his speech announcing the 
invasion of Ukraine, Putin urged Ukrainians to reject their elected officials in 
order to strengthen Ukraine and Russia ‘from within as a single whole, despite 
the existence of state borders’ (Putin 2022c). 

In an RIA Novosti editorial published on 3 April 2022 entitled “What Russia 
should do with Ukraine, author Timofey Sergeytsev referred to Ukrainians in the 
following terms: ‘a considerable portion of the population - very likely, a major- 
ity of it - has been subjected to the Nazi regime and dragged into its agenda .. ., 
one that is ‘a bigger threat ... than German Nazism in the style of Hitler: He also 
suggested that ‘significant part of the masses ... are passive Nazis and accom- 
plices, and pointed to ‘a nazified bulk of the population and ‘a Nazi society’ In 
addition, he asserted that Ukraine’s elites ‘must be liquidated as re-education 
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is impossible; that ‘denazification will inevitably include de-ukrainization, and 
that ‘Ukrainism is ... a subordinate element of a different and alien civilization’ 
(Rodionov 2022). Putin claims that American-led slaughter shattered Ukraine's 
national pattern, denying it agency, and that Russian extermination would eradi- 
cate this Americanised trend by improving Ukraine's ruined state so that it could 
become like Russia. Thus, any genocide would simply undo the preceding geno- 
cide, and therefore would not be genocide (Etkind 2022). 

On 5 April 2022, the deputy chairman of Russias Security Council, Dmitry 
Medvedev, posted the following on Telegram: “Ukrainian-ness, which is fuelled 
by anti-Russian poison and is consumed by the lie concerning its own identity - 
this is all one big fake. This phenomenon has never existed in history. And it 
does not exist now’ (2022). Medvedev used fictitious rhetoric — though vivid and 
detailed, which tends to make it more believable — to justify violence against an 
entire generation of Ukrainians that he described as Nazis: 


For the past 30 years, a passionate segment of Ukrainians has prayed for the Third Reich. 
Literally. Nazi symbolism that provokes disgust can be found on photos from practi- 
cally every military unit in Ukraine taken by our army — there are banners, literature, 
posters. Even cups with swastikas! ... It's no wonder that, having transformed itself into 
the Third Reich, and having written into its history textbooks the names of traitors and 
Nazi henchmen, Ukraine will suffer the same fate. This kind of Ukraine gets what it 
deserves!... These difficult tasks cannot be completed instantaneously. And they will not 
only be decided on battlefields (2022). 


Each of these pieces contribute to establishing the Russian state ideology towards 
Ukraine, and each can be considered as elements of the Russian genocidal plan. 
For this reason, the political structure and ideology might be crucial in proving 
Russian genocide in Ukraine; however, there is still a gap in defining it. 

In the West, Putins system of rule is still often described as a monolithic pyr- 
amid. In the eyes of society, Putin manages to present himself as an irreplaceable 
leader/statesman (a ‘tsar, according to the West), solely making key decisions. 
However, such an understanding of the ruling processes in Russia is one of the 
main mistakes which prevents deeper insight into the regime's origins and foun- 
dations from being obtained. Since 2000, the style of making political decisions 
(its initial formation was influenced by various factors) has been shifting towards 
that of the USSR’s Politburo (political bureau). Many analysts, public figures and 
even politicians focused on Russia have long been using the term ‘collective 
Putin. This fact reflects their belief that decisions in the country are not made 
by one person, and that Putin is just a symbol of this ruling system - though, 
obviously, he has not lost his role as an arbiter and moderator (Kascitinas et al. 
2014; Anon 2020). In 2002-2003, a former member of the Council of the Russian 
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Federation, one of the richest people in the country, said that from 1996 to 2000 
all important decisions were made by a small group of people called “The Family’ 
(Povilaitis 2022). The former Russian billionaire claimed that the so-called 
‘Family’ continued to hold power when Yeltsin resigned as president and named 
Vladimir Putin as his replacement. Approximately 90 % of decisions were made 
by its representatives from 2000 to 2004, leaving only 10 % for Putin and his 
immediate circle, which was made up of old St. Petersburg-based co-workers. 
Putin has been making the majority of the decisions by himself and consulting 
with a very small group of individuals since 2012, when he genuinely won the 
elections. 

Since the 2018 presidential election, the Politburo 2.0, an informal decision- 
making group that has grown around Vladimir Putin since 2012, has remained 
in place. As Russia’s relations with the West continue to deteriorate, the Politburo 
2.0 is compelled to choose the option of mobilisation. As a result, the SC’s 
machinery will play a larger role, becoming Putin’s fourth ‘Big Government’ 
component after the Presidential Administration, the general government, 
and the major state companies (Minchenko Consulting 2019). Speaking about 
the war in Ukraine, former supporter L. Nevzlins considered that the plan to 
attack the country arose in Putin’s mind at the end of 2019, during the so-called 
Normandy Format meeting: 


When E. Macron, A. Merkel, V. Putin, V. Zelensky met, it was expected to sign an agree- 
ment on what was already discussed in Minsk. Suddenly V. Zelensky refused to sign; it 
seems that V. Putin was promised that V. Zelensky would definitely sign the agreement. 
When this plan failed, it seems that Putin decided that this was his last meeting with 
Zelensky and that only revenge awaited. And this is revenge not only for V. Zelensky 
personally, but also for the whole of Ukraine, V. Putin simply cannot do otherwise. 


Thus, how can we indicate the current ideology of Russia and link it with the geno- 
cidal plan against Ukrainians when so many factors have still not been explored? 
The neologism of ‘Rashism, a portmanteau of Russian fascism (Russian: pyccxuti 
awu3m), is a term used by a number of scholars, politicians and publicists to 
describe the political ideology and social practices of Russian authorities during 
the rule of Vladimir Putin. It is also used to refer to the ideology of Russian 
military expansionism (Marayev and Bilyk 2022; Samolenko et al. 2021, p. 367; 
Gaufman 2016, p. 107), and has been used as a label to describe an undemocratic 
system and nationality cult mixed with ultranationalism and a cult of personality 
(Snyder 2022c). This transformation was described based on the ideas of the 
‘special civilizational mission’ of Russia, including notions such as Moscow as the 
third Rome and an expansionism (Gregor 1998, pp. 1-15; Motyl 2015; Stanley 
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2022) which manifests itself in anti- Westernism and supports regaining Imperial 
lands by conquest (Marayev and Bilyk 2022). Timothy Snyder believes that the 
ideology of Putin and his regime was influenced by Russian nationalist philos- 
opher Ivan Ilyin (1883-1954) (Snyder 2022c). Another ideologist, Aleksandr 
Dugin, through books such as The Fourth Political Theory, published in 2009, 
has been cited as an inspiration for Russian policy in events such as the war in 
the Donbas region (Saunders 2014). 

To conclude, since 2022 many high-level public genocidal declarations can 
be identified and highlighted as proof of a genocidal plan; however, the clarifica- 
tion of the political ideology in Russia can be also relevant in future legal cases. 
Having in mind that there is still a lack of definition surrounding the current 
Russian ideology and the country’s governmental structure, prosecutors could 
be forced to enter the field of political science to develop an interdisciplinary 
approach to indicate those responsible for the potential crime of genocide against 
Ukrainians since 2022. Moreover, extra caution must be employed when proving 
genocidal intent in this particular case to ensure that state leaders do not avoid 
prosecution, and to avoid a situation where only low ranked Russian officers are 
accused of committing genocide. 


2.3.5. Interim findings 


The perpetrator states unique genocidal declarations - which are observable in 
the context of Russias atrocities in Ukraine, particularly from February 2022 - 
can be used to outline the formation of a genocidal plan, and essentially con- 
stitute a destructive motive for genocide. This makes a significant difference in 
the prosecutor’s ability to demonstrate genocidal intent, but as the most recent 
ECtHR case law suggests, even public confessions of genocidal intent on the part 
of Russian officials might not be enough to demonstrate its current existence in 
Ukraine. 

The Lithuanian strategy may be useful in demonstrating Russias intent to 
commit genocide against the Ukrainian people, as the Soviet Union's intent to 
commit genocide against Lithuanian partisans was primarily established by 
demonstrating the ideological foundation of the Soviet Union and the institu- 
tional framework for implementing the communist ideology. In this way, both 
the MGB as an organisation and its individual officers carried out part of the 
Sovietization plan in order to eradicate undesirable ethnic groups using precise 
methods and guidelines. 

Since 2022, numerous high-level public assertions of genocidal intent have 
been recognised and cited as evidence of a genocidal scheme; nevertheless, 
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future legal proceedings may also depend on Russia’s political ideology and the 
organisational structure of the country’s decision-making process. Prosecutors 
may be forced to work in the field of political science and develop an interdis- 
ciplinary strategy in order to identify those responsible for potential genocidal 
crimes against Ukrainians since 2022, given that Russia’s current ideology and 
governmental structure have still not been clearly defined. 


2.4. A Jurisdictional Challenge in the Coastal State Rights 
Dispute: Sovereignty Issues over Crimea 


2.4.1. The Factual Background of the Coastal State Rights Dispute 


On 16 September 2016, Ukraine served the Russian Federation with a Notification 
and Statement of Claim under Annex VII of the UN Convention on the Law of 
the Sea (hereafter - the UNCLOS) referring to the Coastal State Rights Dispute. 
This dispute was caused by Russian violations of UNCLOS in the Black Sea, Sea 
of Azov, and Kerch Strait. The Annex VII arbitral tribunal characterised that this 
dispute was as a consequence of ‘events that occurred in 2014 in Crimea, and 
from then the parties to the dispute have had different views on these events. 

The main disagreements began in March 2014. Firstly, on 11 March 2014, the 
parliament of the ‘Autonomous Republic of Crimea’ adopted a resolution enti- 
tled ‘About Crimean Independence’ This was followed by a controversial refer- 
endum on 18 March 2014, where 96.77% of votes were cast in favour of Crimea’s 
reunification with Russia. Several different international institutions and repre- 
sentatives recognised this referendum as invalid, including the Parliamentary 
Assembly of the Council of Europe (hereafter - the PACE), the presidents of 
the European Council and the European Commission, the UNGA, the Venice 
Commission, etc. 

The Russian Federation and the ‘Republic of Crimea’ signed the Treaty on 
the Admission to the Russian Federation of the Republic of Crimea and the 
Formation of New Constituent Entities Within the Russian Federation on 
18 March 2014. Ukraine reacted negatively to all of these events, claiming that the 
Russian Federation invaded, occupied and unlawfully annexed Crimea in 2014. 

It is important to note that the authors are of the opinion, guided by the reso- 
lutions of the GA and the legal analysis of the situation, that Crimea was illegally 
occupied and that it is currently annexed by the Russian Federation. Such a view 
is also supported by different scholars including Socher (2021), Gaspani (2021), 
Nuridzhanian (2018), Buchan and Tsagourias (2017), Grzebyk (2017), Leichtova 
(2016), Marxsen (2014), and others. 
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Ukraine, in its Memorial filed on 19 February 2018 to the Annex VII arbitral 
tribunal, claimed that the Russian Federation had violated: 


(a) Ukraine's rights to hydrocarbon resources in the Black Sea and Sea of Azov; 

(b) Ukraine's rights to living resources in the Black Sea, Sea of Azov, and Kerch 
Strait; 

(c) Ukraine’s rights by embarking on a campaign of illegal construction of 
the bridge in the Kerch Strait that threatens navigation and the marine 
environment; 

(d) its duty to cooperate with Ukraine to address pollution at sea; 

(e) Ukraine’s UNCLOS rights and [its] own duties in relation to underwater 
cultural heritage. 


The fact that Ukraine initiated the Coastal State Rights Dispute created a valid 
ground for legal opinions. Robert G. Volterra et al. (2018) claimed that this dis- 
pute reactivated the discussion on whether and to what extent UNCLOS grants 
‘jurisdiction to decide law of the sea disputes involving concurrent land sov- 
ereignty issues’ (p. 616). Nilüfer Oral assumed that ‘[t]here is no doubt that 
Ukraine is utilizing UNCLOS and its compulsory dispute settlement mechanism 
to gain recognition of its sovereignty, even if implicitly, over Crimea through the 
international adjudicative process’ (2021, p. 507). 

The jurisdiction of the arbitral tribunal in the Coastal State Rights Dispute is 
provided by para. 1 of Article 288 of UNCLOS, which states that a special arbitral 
tribunal constituted in accordance with Annex VII shall have jurisdiction over 
any dispute concerning the interpretation or application of UNCLOS. 

The name of the dispute itself offers a challenge to the jurisdiction of the 
tribunal. As it is possible to observe from the title of the dispute in question, 
it is a ‘Dispute Concerning Coastal State Rights. Thus, the ruling in this dis- 
pute would involve the determination of which country is the coastal state and 
what its rights are. However, starting from March 2014, after the annexation 
of Crimea by Russia, there have been a significant number of disagreements 
between Ukraine and Russia. Due to the disputed status of Crimea, the coastal 
state in Crimea is not clearly indicated to the tribunal. Thus, maritime zones 
such as the territorial sea, the contiguous zone, the exclusive economic zone 
generated by Crimea, as well as the rights of the coastal state over the peninsula, 
are claimed by two states simultaneously. This obviously incurs the following 
question: to which state do the sovereignty, sovereign rights and jurisdiction of 
the maritime zones extend? 

Due to this question, several scholars have expressed the view that the rec- 
ognition of Ukrainian sovereignty over Crimea is one of the challenges to 
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determining jurisdiction in this dispute (Oral 2021; Nuridzhanian 2018; Schatz 
and Koval 2019; Tzeng 2016, etc). 

Recently, there have been two international arbitrations instituted under 
Annex VII of UNCLOS that have had to answer the question of whether a 
dispute that involves the determination of a question of territorial sovereignty 
would fall within the jurisdiction of arbitrations (Silva 2019). The first was the 
case of Chagos Marine Protected Area Arbitration (Mauritius v. UK 2015), and 
the second was South China Sea Arbitration (The Philippines v. China 2016). 
Both disputes include controversies that were related to the law of the sea but 
also contained territorial sovereignty issues. Mauritius and the Philippines asked 
international tribunals to deal within the law of the sea, with elements of contra- 
dictory signs over jurisdiction. Following these two disputes, the Coastal State 
Rights Dispute between Ukraine and the Russian Federation became the third 
dispute instituted under the UNCLOS provisions regarding dispute settlement. 
This case presents territorial sovereignty issues and issues related to the law of 
the sea. Unlike the other two disputes, the dispute between Ukraine and Russia 
is still ongoing. After the publication of the Award on Preliminary Objections 
in the Coastal State Rights Dispute in February 2020, the final award is yet to be 
delivered. 

When Ukraine submitted the dispute, the preliminary objection of the 
Russian Federation was that Ukraine brought ‘a dispute regarding sovereignty 
over Crimea [...] and this is a matter that falls outside of the dispute settlement 
provisions of UNCLOS’ (2018, para.64). 

According to the arbitral tribunal, even if the interpretation and application 
of UNCLOS in relation to the Russian Federation’s actions in the Black Sea, the 
Sea of Azov, and the Kerch Strait consist of the real objective of Ukraine’s claims, 
a considerable part of Ukraine’s claims rests on the premise that Crimea is the 
territory of Ukraine. Moreover, ‘if the legal status of Crimea [...] is not settled 
in the sense that it forms part of Ukraine's territory [...] the Arbitral Tribunal 
would not be able to decide the claims of Ukraine insofar as they are premised 
on the settled status of Crimea as part of Ukraine without first addressing the 
question of sovereignty over Crimea (Award on Preliminary Objections 2020, 
paras.153-154). 

To move beyond the sovereignty issue as an obstacle for the jurisdiction of 
the arbitral tribunal, Ukraine invoked two arguments: firstly, that there is no 
dispute over sovereignty; secondly, that even if there were to be a dispute, then 
the arbitral tribunal would have incidental jurisdiction to rule over the determi- 
nation of a coastal state (Rejoinder of Ukraine on Jurisdiction 2019, paras.26, 51; 
Schatz 2021). 
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The arbitral tribunal addressed the nature or character of the dispute submit- 
ted by Ukraine with the evaluation of the scope of its jurisdiction under para. 
1 of Article 288 of UNCLOS, commenting on the existence vel non of a sover- 
eignty dispute over Crimea (Award on Preliminary Objections 2020, para.154). 
The next two sections of this chapter will elaborate on these matters regarding 
the analysis of the argumentation of the arbitral tribunal, as well as with respect 
to the recently published scholarly commentaries of the Award concerning the 
Preliminary Objections of the Russian Federation. 


2.4.1.1. The Scope of the Arbitral Tribunal’s Jurisdiction Under para. 1 
of Article 288 of UNCLOS 


Article 288 of UNCLOS consists of jurisdiction ratione materiae. The wording of 
para. 1 of this article is as follows: ‘A court or tribunal referred to in article 287 
shall have jurisdiction over any dispute concerning the interpretation or appli- 
cation of this Convention which is submitted to it in accordance with this Part’ 

UNCLOS, in its wording, is silent on whether a dispute related to the determi- 
nation of sovereignty over territory comes under the jurisdiction of the tribunal. 
However, the judicial practice of decisions under the UNCLOS provisions shows 
that the tribunal does not have such jurisdiction (Chagos Marine Protected Area 
Arbitration Award 2015, para.206; The South China Sea Arbitration Award on 
Jurisdiction and Admissibility 2015, para.153). 

In its Award on Preliminary Objections in the Coastal State Rights Dispute, 
the arbitral tribunal considered ‘whether a dispute that involves the determina- 
tion of a question of territorial sovereignty would fall within the jurisdiction of 
a court or tribunal. It stated that ‘the text of the Convention provides no clear 
answer to this question’ (para.156) - thus, it examined some UNCLOS articles 
that have provisions related to some aspects of sovereignty. However, consider- 
ing the provisions of Article 297 and para. 1 of Article 298, sovereignty disputes 
are not mentioned anywhere in UNCLOS. The argumentation of the arbitral tri- 
bunal was as follows: 

In light of Article 297, which carves out certain categories of disputes relating 
to the exercise of sovereign rights and jurisdiction in the exclusive economic zone, 
and Article 298, paragraph 1, which allows States to exclude three categories of 
disputes, such as disputes concerning such sensitive matters as the delimitation 
of maritime boundaries, from compulsory dispute settlement procedures, a sov- 
ereignty dispute, which is mentioned in neither provision, may not be regarded a 
dispute concerning the interpretation or application of the Convention. The fact 
that a sovereignty dispute is not included either in the limitations on, or in the 
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optional exceptions to, the applicability of compulsory dispute settlement pro- 
cedures supports the view that the drafters of the Convention did not consider 
such a dispute to be a dispute concerning the interpretation or application of the 
Convention. (para.156) 

This means that a sovereignty dispute is not considered to be a dispute con- 
cerning the interpretation or application of UNCLOS. Thus, the compulsory dis- 
pute settlement procedures are not applicable in this regard. In this sense, due to 
the absence of jurisdiction, it is important that the arbitral tribunal's decisions 
should not be dependent on the fact of ruling directly or implicitly over the sov- 
ereignty issue, nor should anything in its decisions be understood to imply a 
view with respect to questions of land sovereignty (para.160). 

The decision of the arbitral tribunal in the Coastal State Rights Dispute that 
it does not have jurisdiction to rule over the determination of a coastal state 
was consistent with the existing jurisprudence (Chagos Marine Protected Area 
Arbitration Award 2015, para.206; The South China Sea Arbitration Award on 
Jurisdiction and Admissibility 2015, para.153). This decision reaffirms that the 
jurisdiction of the tribunal does not apply where the arbitral tribunal should 
first expressly or implicitly render a decision on sovereignty and/or the actual 
objective of the claim is to create a better position in the existing dispute over 
sovereignty in order to be able to resolve the submitted claims. 


2.4.1.2. The Existence vel non of a Sovereignty Dispute Over Crimea 


The evaluation of the existence of a sovereignty dispute over Crimea has pro- 
vided a kind of guidance towards a threshold indicating whether or not the sov- 
ereignty dispute exists. This evaluation is unique in its nature as it is the first time 
in a law of the sea dispute under the UNCLOS provisions that such an evaluation 
has been conducted in respect of the occupied territories. 

The core argument of Ukraine is that there is no sovereignty dispute over 
Crimea: Ukraine is the coastal state of the peninsula, and that is why the arbitral 
tribunal does not need to decide on sovereignty over Crimea. The argument of 
Ukraine is that even if the arbitral tribunal were to find that there was a sover- 
eignty dispute over Crimea, the arbitral tribunal would still have the jurisdiction 
to decide on the dispute itself because the sovereignty dispute is ancillary to the 
dispute concerning the interpretation or application of the Convention. 

The Russian Federation characterised the dispute as representing Ukraine's 
claim to sovereignty over Crimea (Coastal State Rights Dispute, Preliminary 
Objection by the Russian Federation 2018, paras.24-65). Ukraine claimed that 
Russia’s claim that the legal status of Crimea had been altered was inadmissible, 
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and that Russia’s claim was not plausible (Coastal State Rights Dispute 2018, 
Ukraines Written Observations, paras. 13-40). 

According to the arbitral tribunal’s Award on Preliminary Objections, para. 
186: “The exercise of the arbitral tribunal’s jurisdictional power in this regard 
should be limited to assessing the Russian Federation's claim of sovereignty for 
the sole purpose of verifying whether there exists a dispute as to which State has 
sovereignty over Crimea’ 

Due to this, the arbitral tribunal evaluated and found that the GA's Resolutions 
on Crimea do not apply the international law requirement of non-recognition, 
and are not entitled to weight before the tribunal itself (paras.176-178). It also did 
not support Ukraines argument that Russias claim over Crimea was inadmissible 
as a consequence of the principles of good faith and estoppel (paras.179-182). 
Regarding plausibility, the arbitral tribunal was not convinced by the plausibility 
test as argued by Ukraine. However, it did not find ‘the threshold of the abuse of 
rights’ as presented by the Russian Federation (paras.183-190). 

By rejecting these submissions of Ukraine that supported the core argument 
of the non-existence of a dispute between the parties over Crimea, the arbitral 
tribunal then found itself in the position where there was a dispute between par- 
ties over the status of Crimea. The jurisdiction of the tribunal within the scope 
of Article 288 (1) of UNCLOS is not included in a such dispute. The arbitral 
tribunal thus proceeded to evaluate the arguments of Ukraine suggesting that 
such a dispute can be considered as an ancillary one that falls under the tribunal’s 
jurisdiction. 

The arbitral tribunal answered that the sovereignty dispute over the Crimean 
Peninsula is not a minor issue ancillary to the dispute concerning the inter- 
pretation or application of UNCLOS. Indeed, to adjudge and declare Ukraine's 
rights in the maritime zones of Crimea would require the determination of the 
coastal State. Nevertheless, the arbitral tribunal did not close the case, and asked 
Ukraine to revise its memorial (paras.191-196). Earlier cases have shown that 
‘such revision is quite feasible, especially in relation to questions concerning the 
protection and preservation of the marine environment and the determination 
of the status of maritime features’ (Oral 2021; Schatz 2021; Koval 2021). 

To conclude, in its Award on Preliminary Objections the arbitral tribunal 
solved a judicial challenge over the sovereignty claim by applying a neutral posi- 
tion. It recognised ‘the existence of a dispute over the territorial status of Crimea; 
however, this ‘in no way amounts to recognizing any alteration of the status of 
Crimea from the territory of one Party to the other, or to ‘any action or dealing 
that might be interpreted as recognizing any such altered status: Neither would 
it imply that the Russian Federation’s actions toward and in Crimea were lawful’ 
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(para.178). This conclusion might be considered to suggest the arbitral tribunal 
indicating that it agrees neither with Ukraine nor with the Russian Federation. 
Due to this, the question then becomes whether it is possible to change this neu- 
tral position. The answer to this question is presented in the following section by 
providing options as to how it can be solved theoretically and practically, both 
within and outside of the UNCLOS dispute settlement procedure. 


2.4.2. The Settlement of the Sovereignty Dispute Over Crimea 
Within the UNCLOS Dispute Settlement Procedure 


The dispute settlement procedure under UNCLOS is oriented towards, and 
was aimed during its drafting at solving, disputes related to the law of the sea. 
UNCLOS does not solve discussions of sovereignty over land territory; instead, 
its provisions on coastal state jurisdiction accept pre-existing sovereignty 
(Beckman 2013, p. 142). 

It is worth mentioning that Peter Tseng proposed multiple options to solve 
issues related to the maritime zones generated by the Crimean Peninsula under 
the UNCLOS dispute settlement procedure. 

The first option is to use the additional jurisdiction established under para- 
graph 2 of Article 288 of UNCLOS. 

According to the UNCLOS Commentary edited by Prof. Alexander Proelss, 
para. 2 of Article 288 represents the ‘broadening of subject-matter jurisdiction 
on the basis of treaties different from the Convention’ (p. 1859). The same view 
was confirmed by the authors of the UNCLOS commentary of the Center for 
Oceans Law and Policy and the University of Virginia (pp. 47-48). 

Peter Tseng directly confirms that ‘the text of Article 288(2) expressly grants 
UNCLOS tribunals jurisdiction over non-UNCLOS disputes. The context sup- 
ports this interpretation: the language of Article 288(2) parallels that of Article 
288(1), which grants UNCLOS tribunals jurisdiction over UNCLOS disputes’ 
(2016, p. 516). 

On 14 August 2015, the arbitral tribunal in The Arctic Sunrise Arbitration 
made a decision based on the jurisdiction established by para. 2 under Article 
288 of UNCLOS. It recognised that para. 2 of Article 288 could serve as a source 
of jurisdiction over a non-UNCLOS dispute (para.192, note 184). This impli- 
cation of this paragraph is possible only upon the existence of an international 
agreement related to the purposes of UNCLOS, and only if the dispute was sub- 
mitted in accordance with the mentioned agreement. 

In the modern context, it is complicated to talk about new agreements related 
to the purposes of UNCLOS in the dispute between Ukraine and the Russian 
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Federation that would involve the UNCLOS provisions and implications that 
directly depend on the status of Crimea. 

Nevertheless, even if it would be practically possible to apply such an agree- 
ment, then the question of sovereignty would again arise. Following the tri- 
bunal’s decisions in this matter, it is most likely that the tribunal would not be 
able to accept such disputes. The wording of para. 2 is that the tribunal ‘ha|[s] 
jurisdiction over any dispute concerning the interpretation or application of an 
international agreement related to the purposes of this Convention. Can the 
issues of sovereignty over the territory be recognised as related to the purposes 
of UNCLOS? There is no definitive answer so far on this question. 

According to the preamble of UNCLOS, when signing it, its States Parties 
were ‘[r]ecognizing the desirability of establishing through this Convention, 
with due regard for the sovereignty of all States, a legal order for the seas and 
oceans which will facilitate international communication, and will promote the 
peaceful uses of the seas and oceans, the equitable and efficient utilization of 
their resources, the conservation of their living resources, and the study, protec- 
tion and preservation of the marine environment. 

Thus, from one perspective, it is most likely that the determination of the 
sovereign state over Crimea cannot be considered as a dispute related to the pur- 
poses of UNCLOS. However, from the perspective of the violation of coastal 
state rights over the Crimean Peninsula, a determination is required for estab- 
lishing the coastal state in this case. Even though sovereignty over land is not 
governed by UNCLOS, it says that ‘matters not regulated by this Convention 
continue to be governed by the rules and principles of general international law. 
Thus, the most important part of that agreement shall be within the purpose 
of UNCLOS, and it must indicate without doubt the clear willingness of both 
states to grant supplementary jurisdiction to the arbitral tribunal. From one per- 
spective, the exaggerated expansion of jurisdiction might reduce the number of 
states joining UNCLOS and enlarge states’ refusal to comply with the awards of 
UNCLOS tribunals. On the other hand, the enormous restriction of jurisdiction 
might limit the efficiency of the dispute settlement procedure under UNCLOS 
(Tzeng 2016, p. 515). However, by concluding such an agreement, states give 
their full consent to grant additional jurisdiction to UNCLOS tribunals without 
aggravating the question of the exaggerated expansion of jurisdiction for other 
states. Thus, the agreement according to para. 2 of Article 288 is relevant only to 
the parties of the agreement. 

Based on the background of the case, and in the context of the ongoing war 
between Ukraine and the Russian Federation, an agreement between these two 
countries to grant a basis for supplemental jurisdiction is not achievable. 
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The second option is to solve issues related to the maritime zones generated 
by the Crimean Peninsula under the UNCLOS dispute settlement procedure 
by applying conditional decisions. An example of a conditional decision is pre- 
sented in the Pedra Branca case between Malaysia and Singapore. The ICJ in this 
case stated that ‘sovereignty over South Ledge, as a low-tide elevation, belongs 
to the State in the territorial waters of which it is located’ (paras.291-299). This 
happened because the jurisdiction of the parties to the dispute was given only 
to establish sovereignty over three maritime features, but not to draw the line of 
delimitation. The advocate for conditional decisions was Peter Tzeng. According 
to him, a conditional decision can be a solution to the dispute between Ukraine 
and the Russian Federation. 

Due to the number of submissions of Ukraine depending on the status of 
Crimea, such a judgement would require too many options to be taken into con- 
sideration. Such a conditional decision could cause more controversies between 
the parties. Moreover, the occupation of the peninsula cannot be tantamount 
to determining the status of a low-tide elevation. Therefore, this option also 
does not seem realistic for resolving issues of sovereignty. In accordance with 
our view, since the dispute settlement procedure under UNCLOS cannot help to 
achieve the decision over the majority of submissions presented by Ukraine in its 
initial Memorial, then the search for answers leads to dispute settlement options 
outside of UNCLOS. 


2.4.3. Removing the Judicial Challenge of a Sovereign Dispute 
Outside of UNCLOS 


2.4.3.1. A Decision by the SC 


The UN Charter provides the SC, in Article 39, with the power to ‘determine the 
existence of any threat to the peace, breach of the peace, or act of aggression. SC 
decisions are legally binding upon all member states of the UN. According to 
Article 27 of the UN Charter: 


“1. Each member of the Security Council shall have one vote. 

2. Decisions of the Security Council on procedural matters shall be made by an 
affirmative vote of nine members. 

3. Decisions of the Security Council on all other matters shall be made by 
an affirmative vote of nine members including the concurring votes of the 
permanent members; provided that, in decisions under Chapter VI, and 
under paragraph 3 of Article 52, a party to a dispute shall abstain from 
voting. 
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Thus, the SC decisions, apart from those on procedural matters, are subject to 
the veto of the permanent members of the UN. The Russian Federation is one of 
the permanent members along with the USA, China, and the UK. The veto of the 
Russian Federation regarding the non-procedural decision of the SC is predict- 
able. Thus, it used its veto power in draft resolutions related to Ukraine in 2014, 
2015 and 2022. To obtain a SC’s decision, there are three options: 


(a) the Russian Federation does not exercise its veto in relation to the decision 
(highly unlikely); 

(b) the Russian Federation is deprived of its veto-power and/or its seat in UN 
Security Council; 

(c) the procedure does not include the vote of the Russian Federation as a state 
of interest. 


Within the first option, it is necessary to consider whether the prohibition of 
threats to the peace, breaches of the peace, or acts of aggression applies to the 
Russian Federation. Despite this sounding like an absurd statement, it is not. 
The Russian Federation has insisted that only the SC has the power to determine 
the existence of aggression, and, within the SC, the Russian Federation enjoys a 
veto power that allows it to block any decision that is not in favour of the Russian 
position (Malksoo 2019; Grzebyk 2017). 

Thus, even if the Russian Federation has violated the peace or is carrying out 
an act of aggression, the SC is unable to determine anything on this subject. 
While the first option shows the privilege of the Russian Federation, the second 
and third gives ideas as to how to stop the Russian Federation from abusing its 
permanent member power within the SC. Thus, the second option addresses the 
possibility of depriving the Russian Federation of its veto power and/or its seat on 
the SC. It has already been argued by Joris van de Riet that the refusal or denial 
of the Russian Federation’s succession to the seat of the USSR would be contra- 
dictory to consistent and uniform practice. Examples of such practice include 
Egypt, which succeeded the United Arab Republic in 1961, Singapore from 
Malaysia in 1969, and Serbia from Serbia and Montenegro in 2006 (Riet 2022). 

The third option is based on para. 3 of Article 27 of the UN Charter: ‘[d]eci- 
sions of the Security Council on all other matters shall be made by an affirmative 
vote of nine members including the concurring votes of the permanent mem- 
bers; provided that, in decisions under Chapter VI, and under paragraph 3 of 
Article 52, a party to a dispute shall abstain from voting? 

Firstly, the language of the article includes the word ‘shall, which means 
the direct obligation of the state to follow such provisions. Secondly, Chapter 
VI of the UN Charter contains provisions regarding the peaceful settlement 
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of disputes, so the SC can ‘all upon the parties to settle their dispute’ by such 
means as negotiation, enquiry, mediation, conciliation, arbitration, judicial set- 
tlement, resort to regional agencies or arrangements, or other peaceful means of 
the choice of the parties to the dispute. 

The problem with this option is that the determination of acts of aggression 
is not under Chapter VI but under Chapter VII of the UN Charter. Because of 
this, the only way available according to the third option is to call on Ukraine 
and the Russian Federation to solve their dispute within any peaceful means of 
their choice. 

Meanwhile, the SC can request that the ICJ provide an advisory opinion 
and take measures to ensure compliance with the ICJ award. However, such 
competencies of the SC ‘have been far too rarely used’ (Ambassador Sven 
Jürgenson 2020). 

To make such a decision, the consent of all of the permanent members of 
the SC is necessary because this is not a procedural decision. Since the Russian 
Federation is likely to veto, it is possible to request an advisory opinion from 
the ICJ through the GA. In this regard, it is worth mentioning that on 28 April 
2022, the PACE adopted Resolution No. 2346 regarding the Russian Federation’s 
aggression against Ukraine. This Resolution aimed at ensuring accountability 
for serious violations of the IHL and other international crimes. In paragraph 
12.5.2, the Parliamentary Assembly called on the UNGA to ‘request an Advisory 
Opinion from the ICJ on possible limits to the veto rights of permanent mem- 
bers of the SC that could be based on the general legal principles of the pro- 
hibition of the abuse of rights and the duty of member States of international 
organisations to exercise their membership rights in good faith’ Considering the 
abovementioned procedure, receiving a binding decision on the status of Crimea 
seems difficult, yet the question of whether the ICJ can solve the dispute by itself 
remains. For this reason, the next sub-section provides an analysis of an ICJ 
decision as a solution to the judicial challenge in the Coastal State Rights Dispute. 


2.4.3.2. An Advisory Opinion by the ICJ 


The jurisdiction of the ICJ is as follows: firstly, it makes decisions in conformity 
with international law in disputes submitted to it by States; secondly, it gives 
advisory opinions on legal questions at the request of the organs of the UN, 
specialised agencies, or related organisations authorised to make such requests. 
Neither Ukraine nor Russia have made declarations recognising the jurisdiction 
of the ICJ as compulsory (ICJ no date). Thus, any decision of the ICJ would not 
be binding for both of these countries unless they were both to agree otherwise. 
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A legally binding decision delivered by the ICJ is possible only when Ukraine 
and the Russian Federation declare their recognition of the jurisdiction of the 
ICJ as compulsory. Until now, there has been no visible solution to obtain- 
ing a legally binding decision regarding the sovereignty dispute over Crimea. 
However, the mechanism of receiving an advisory opinion of the ICJ provides 
the possibility to obtain a legally relevant opinion that could influence the status 
of Crimea within the settlement of the dispute under UNCLOS. 

An interesting precedent related to the Advisory Opinion of the ICJ 
occurred recently when the Judgment on Preliminary Objections in the 
Dispute Concerning Delimitation of the Maritime Boundary Between Mauritius 
and Maldives in the Indian Ocean (Mauritius/Maldives) became available on 
28 January 2021. In para. 246 of the Judgment, the Special Chamber said 
that ‘the Chagos advisory opinion has legal effect and clear implications for 
the legal status of the Chagos Archipelago’ and, moreover, that the Advisory 
Opinion has ‘the authoritative determinations. Thus, there is a precedent in 
which the IC)’s advisory opinion was recognised as having a legal effect and 
authoritative determinations. 

The legal status of the Chagos Archipelago was addressed earlier in the Chagos 
Marine Protected Area Arbitration (Mauritius v. UK), where the arbitral tribunal 
stated that ‘the dispute regarding sovereignty over the Chagos Archipelago does 
not concern the interpretation or application of the Convention (para.221). In 
February 2019, Mauritius received an Advisory Opinion of the ICJ concerning 
the Legal Consequences of the Separation of the Chagos Archipelago from Mauritius 
in 1965. The ICJ evaluated the findings of the previous arbitral tribunal’s award 
and stated that the issues that were determined by it were not the same as those 
that were before the ICJ in the later case. Thus, the ICJ stated that its opinion was 
that ‘the UK is under an obligation to bring to an end its administration of the 
Chagos Archipelago as rapidly as possible’ (paras.50, 81, 183). 

In June 2019, Mauritius instituted arbitral proceedings against the Maldives 
under Annex VII of UNCLOS in Dispute concerning the delimitation of the mar- 
itime boundary between Mauritius and Maldives in the Indian Ocean, which 
later, upon the agreement of the parties, was transferred to a special cham- 
ber formed according to Article 15, para. 2, of the Statute of the International 
Tribunal for the Law of the Sea. The Special Chamber issued its Preliminary 
Objections Judgment in January 2021. The most significant part of this decision 
is the fact that the Tribunal admitted its jurisdiction in this case related to the 
Chagos Archipelago, and that Mauritius was recognised as the coastal state over 
the Chagos Archipelago even before the process of decolonisation was finished 
(paras.246, 250, 354). 
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In the Separate and Dissenting Opinion of Judge Ad Hoc Oxman, he 
addressed the issue of there being two different approaches regarding the UNGA 
Resolutions and the ICJ Advisory Opinion. He stated that compulsory jurisdic- 
tion under UNCLOS, ‘with respect to issues regarding rights to land territory, 
can be or should be avoided where there is a disagreement regarding the legal 
effect of a treaty, or judgment, award, or advisory opinion, or resolution of an 
international organization that addresses such rights’ (para.29). If this approach 
is not followed, then in the Coastal State Rights Dispute the UNGA resolutions 
would be considered correct, and this “would ipso facto imply that the Arbitral 
Tribunal finds that Crimea is part of Ukraine’s territory. However, it has no juris- 
diction to do so. 

In the authors’ view, the influence of the UNGA resolutions regarding Crimea 
and the Chagos Archipelago, as well as the ICJ Advisory Opinion on the Legal 
Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965, 
are not the same. The situation regarding the Chagos Archipelago is consid- 
ered an unfinished process of decolonisation. Therefore, after receiving the ICJ 
Advisory Opinion, the UNGA adopted a text calling for Mauritius’ complete 
decolonisation. The Special Chamber in the Dispute Concerning Delimitation 
of the Maritime Boundary Between Mauritius and Maldives in the Indian Ocean 
noted that ‘[i]n light of the general functions of the General Assembly on decol- 
onization and the specific task of the decolonization of Mauritius with which it 
was entrusted, the Special Chamber considers that resolution 73/295 is relevant 
to assessing the legal status of the Chagos Archipelago’ (Preliminary Objections 
2021, para.227). With this, the Special Chamber gave certain weight to the reso- 
lution when evaluating the legal status of the archipelago. This was only possible 
via a combination of the UNGA Resolution and the ICJ Advisory Opinion. In 
the context of Crimea, only UNGA Resolutions were adopted, and no request for 
an ICJ Advisory Opinion was made. 

The level of examination of the dispute is also different within an ICJ Advisory 
Opinion and the UNGA resolutions. In respect of a UNGA resolution, this level 
of examination can be noticeable, but ‘[i]t operates on the political not the legal 
level: it does not make these resolutions binding in law. Moreover, ‘the effect 
of factual and legal determination made in UNGA resolutions depends largely 
on their content and the conditions and context of their adoption. So does the 
weight to be given to such resolutions by an international court or tribunal. Based 
on this, it is possible to say that a UNGA Resolution might obtain more legal 
weight and consideration together with an ICJ Advisory Decision that ‘entails 
an authoritative statement of international law on the questions with which it 
deals’ (Delimitation of the maritime boundary in the Indian Ocean, Preliminary 
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Objections 2021, paras.203, 204, 224, 225; Coastal State Rights Dispute, Award 
on Preliminary Objections 2020, para.174). 

Due to this, the option to request and obtain an Advisory Opinion of the ICJ 
regarding the legal status of Crimea followed by a number of UNGA Resolutions 
confirming the status of Crimea (preferably adopted unanimously or by full con- 
sensus) would give the sovereignty dispute over Crimea clarity within interna- 
tional law. Thus, any court or tribunal within UNCLOS would not be required 
to rule over the status of Crimea, and would have the option of following the 
approach taken in the Delimitation of the maritime boundary in the Indian Ocean 
case. For strengthening this argument, it would also make sense to involve other 
non-binding instruments. For example, this can be achieved by including the 
Joint Declaration of the International Crimea Platform Participants, where 
all participants ‘underline that any alteration of the status of the Autonomous 
Republic of Crimea and the city of Sevastopol as an integral part of the sovereign 
territory of Ukraine is not and will not be recognized, and that Russia's efforts 
to legitimize the temporary occupation and illegal seizure are unacceptable’ 
(Joint Declaration of the International Crimea Platform Participants no date). 
This can be used to show the unanimous and full consensus of the international 
community - in particular, if comparing the support for and votes in favour 
of this Declaration with the evaluation of votes in the UNGA Resolutions con- 
cerning Crimea by the arbitral tribunal in the Preliminary Objections Award in 
the Coastal State Rights Dispute. The arbitral tribunal in the award concluded 
that the UNGA Resolutions in question were ‘framed in hortatory language’ and 
‘were not adopted unanimously or by consensus but with many States abstaining 
or voting against them (para.175). With more states joining this Declaration, 
the stronger its language and the more unanimously it is supported by the full 
consensus of other states, the more legal weight it will have within the legal eval- 
uation of this document by courts and/or tribunals. 


2.4.3.3. The ICC and/or a Decision of a Yet-To-Be-Established Ad Hoc 
Tribunal 


Another source that could determine the status of Crimea is ICC, as it has the 
jurisdiction to determine the crime of aggression. The determination of aggres- 
sion was adopted on 14 December 1974 by GA Resolution 3314 (XXIX), with 
the Definition of Aggression annexed to it. According to it ‘Aggression is the use 
of armed force by a State against the sovereignty, territorial integrity or political 
independence of another State, or in any other manner inconsistent with the 
Charter of the United Nations. Later, the definition of the crime of aggression 
was clarified by Resolution RC/Res.6 on 11 June 2010. On 17 June 2018, the 
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jurisdiction of the ICC over the crime of aggression was activated. Thus, the 
relevant elements of the crime of aggression are provided in para. 2 of Article 8 
bis, mirroring the previously adopted definition. However, para. 2(a) of the same 
article specifies that the act of aggression also includes ‘[t]he invasion or attack 
by the armed forces of a State of the territory of another State, or any military 
occupation, however temporary, resulting from such invasion or attack, or any 
annexation by the use of force of the territory of another State or part thereof’. 

Since the act of aggression was performed by the Russian Federation at the 
beginning of 2014, a logical question arises: Is the jurisdiction of the ICC appli- 
cable to the dispute between Ukraine and the Russian Federation? 

Another option is to determine the status of Crimea within the decision of 
an ad hoc tribunal. This has frequently been discussed among the international 
community since the escalation of Russias war of aggression against Ukraine 
(PACE Calls for an Ad Hoc International Criminal Tribunal to Hold to Account 
Perpetrators of the Crime of Aggression against Ukraine 2022; European 
Parliament Resolution 2023; Dannenbaum 2022; Stojanovic 2022; Lerch 2022; 
Heller 2022a, 2022b; Lemos 2023; Nuf&berger 2023, etc.). 

Moreover, nearly 40 prominent legal and political personalities have signed 
The Combined Statement and Declaration Calling for the Creation of a Special 
Tribunal for the Punishment of the Crime of Aggression Against Ukraine. The 
discussion of whether such an idea is good or bad has already begun (Heller 
2022a, 2022b). 

However, for the purpose of this publication, the main question is: Will the 
decision of the ad hoc tribunal have binding power, and will it be capable of 
determining the status of Crimea starting from 2014? The answer to this ques- 
tion solely depends on the establishing document of such an ad hoc tribunal. 
This document will be able to provide the jurisdiction of the tribunal as well as 
the level of acceptance of its decision. 


2.4.4. Interim findings 


Since the arbitral tribunal in the Coastal State Rights Dispute rejected all of 
Ukraine’s claims related to Ukraine as the coastal state over the maritime 
zones of Crimea due to its lack of jurisdiction, it became necessary to deter- 
mine the status of Crimea in accordance with international law. Such a defi- 
nition is necessary so that issues related to the law of the sea in the waters 
surrounding the Crimean Peninsula can be resolved under the UNCLOS dis- 
pute settlement procedure. There are two main directions in which to solve 
this sovereignty dispute: either apply the UNCLOS provisions or find a solu- 
tion outside of them. 


172 Challenges for International Law Field in the Context 


In relation to the first direction, the possibilities of supplementary jurisdic- 
tion and conditional judgments were explored. The option of supplementary 
jurisdiction under Article 288 (2) of UNCLOS is possible; however, considering 
the ongoing war between Ukraine and the Russian Federation, the conclusion of 
an international agreement related to the purposes of UNCLOS is hardly feasi- 
ble. A conditional decision would mean an overly complicated decision contain- 
ing a lot of ‘ifs, which could create more controversy regarding the interpretation 
of such a decision than it possessed initially. In addition, such a decision can be 
considered appropriate in relation to a low-tide elevation, but not to the whole 
peninsula. 

As for the second direction, here the determination of the status of Crimea 
is more probable. While the SC has the right to announce a binding decision 
regarding the status of Crimea, due to Russias veto power the SC cannot prac- 
tically do so. Starting from 24 February 2022, discussions began on the possi- 
bility of depriving the Russian Federation of the right to veto and/or its seat in 
the SC, as well as the activation of the obligation of the Russian Federation to 
abstain from voting as an interested state. This could be submitted for clarifi- 
cation and interpretation within the framework of the Advisory Opinion of the 
ICJ, together with the question of whether the Russian Federation has the obli- 
gation or right to abstain from voting in disputes referred to in Article 27 (3) of 
the UN Charter. However, such a procedure for obtaining a binding decision on 
the status of Crimea seems overly complicated. 

Ukraine and Russia do not recognise the jurisdiction of the ICJ, so there is 
no option for a binding decision. However, nothing prevents the UNGA from 
making a request for an Advisory Opinion from the ICJ. As the jurisprudence of 
the law of the sea shows, the combination of an Advisory Opinion and UNGA 
resolutions might be enough for a tribunal or court in this dispute regarding the 
law of the sea to declare that the status of Crimea is resolved. 

Finally, an ICC decision and/or a decision of a yet-to-be-created ad hoc tri- 
bunal regarding the aggression of the Russian Federation is a possible option. 
An appropriate definition of the status of Crimea could be created in the context 
of the definition of aggression as indicated by Russias military occupation of 
Crimea since 2014. With this, the matters related to the law of the sea that were 
rejected because their resolution would require the direct or implicit determi- 
nation of the status of Crimea would be able to be resolved under the UNCLOS 
dispute settlement procedure. 


Chapter 3. Challenges for Specific Fields 
of Law in the Context of Armed Conflicts 
and Emergencies 


3.1. The Right of the Accused to Be Informed as a Condition 
for the Legality of Criminal Proceedings in Absentia in the 
Context of War Crimes and Crimes Against Humanity 


3.1.1. Criminal Trials in absentia: Is This Still Relevant? 


Trials in absentia are a hot topic in Ukrainian legal circles today (Vereshchak 
2021, pp. 86, 88). Chapter 24-1 of the Code of Criminal Procedure (hereafter - 
the CCP) of Ukraine, entitled ‘Specific Aspects of Special Pre-trial Investigation 
of Criminal Offences, deals with the specific features of this type of proceed- 
ings (the CCP of Ukraine has been supplemented with Chapter 24-1 in 2014 
and amended in 2015, 2017, 2018) and applies in conjunction with the general 
provisions of the CCP (Art. 88 of the CCP). As indicated in these sources, new 
transitional provisions were brought in that modified the law on in absentia pre- 
trial investigation and, to a lesser extent, in absentia trial proceedings (Trials in 
absentia: a dilemma for Ukraine, pp. 1-14), and these changes sparked debate. 
However, it should be stressed that in the history of criminal justice, including 
international criminal justice, the concept of in absentia trials has always sparked 
active debate. International crimes committed against Ukraine and its popula- 
tion - which may be prosecuted both in the national courts of Ukraine and in 
other States, in the exercise of universal jurisdiction (KLUWEN 2017, pp. 7-38; 
Poels 2005, pp. 65-84; Colangelo 2005, pp. 537-604; Rabinovitch 2005, pp. 500- 
530), and in international judicial bodies - have re-activated legal discussions on 
the grounds and conditions of proceedings in absentia. Individuals accused of 
international crimes often refuse to appear in court or otherwise avoid criminal 
proceedings. In the meantime, instruments of international legal cooperation 
that could ensure the direct or remote participation of the accused person in 
court are also ineffective because, for example, the State of the accused’s nation- 
ality not only refuses to extradite its national, but also fails to cooperate in other 
ways (e.g., Ruling of the Supreme Court of Lithuania in a criminal case no. 2K- 
7-39-1073/2022; Transcript of the MH17 judgment hearing 2022; Prosecution 
and trial (MH17 plane crash) 2022). In such a situation, it becomes problematic 
not only to gather evidence and make substantiated allegations of war crimes 
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or crimes against humanity, but also to properly inform the individual of the 
charges against them, as well as of the ongoing trial. 

At present, this problem is also relevant in practice. According to the data 
of the UN Office of the High Commissioner for Human Rights (hereafter - the 
OHCHR), the total number of verdicts of trial courts of Ukraine in ‘conflict- 
related cases’ from 1 August 2022 to 31 January 2023 was 777, 71 of which were 
in absentia proceedings (Report on the Human Rights Situation in Ukraine 2023, 
p. 34). The OHCHR reports that they welcome the efforts of the Government of 
Ukraine to prosecute war crimes and uphold the rights of victims to truth and 
effective remedies, but have concerns about the overall fairness of certain pro- 
ceedings, including trials in absentia (Report on the Human Rights Situation in 
Ukraine 2023, p. 33). Some researchers also state that ‘Ukraine's CCP does not 
ensure sufficient regulation of the procedure of special court proceedings because 
it does not prescribe the procedure for summoning to court of the accused against 
whom special pre-trial investigation was conducted’ (In Absentia Procedure: the 
Concept of Amendments to National Legislation Ukraine). Another relevant 
issue is the right of a person convicted in absentia to a new trial. The CCP of 
Ukraine, as well as the criminal laws of many other States, provides for a rather 
limited possibility of a new trial after in absentia proceedings. 

The relevance of analysis of this subject is also demonstrated by the fact that 
some countries — including Lithuania, Germany, France, Poland, Latvia, Estonia, 
Norway, Sweden, Slovakia, Switzerland, Spain, Canada, the USA, the UK, etc. - 
have launched pre-trial investigations into alleged war crimes in Ukraine in the 
exercise of universal jurisdiction (Universal Criminal Jurisdiction in Ukraine 
2022; Germany investigating ‘several hundred’ possible Ukraine war crimes 
2022). Without entering into deep doctrinal debates on universal jurisdiction 
and proceedings in absentia — as well as the difficulties of universal jurisdiction 
regarding in absentia proceedings in practice, including the suboptimal fulfil- 
ment of the objectives of criminal law, compromising the right of the accused not 
to be tried twice, and possibly destabilising international relations (KLUWEN 
2017, pp. 28-34; Colangelo 2005, pp. 543-564; Poels 2005, p. 82) - this anal- 
ysis considers that States asserting absolute universal jurisdiction when prose- 
cuting international crimes do not violate international law (KLUWEN 2017, 
p. 26). Moreover, the application of universal jurisdiction in the prosecution of 
international crimes may reduce the impunity of those committing such crimes 
(KLUWEN 2017, p. 27; Colangelo 2005, pp. 564-578; Poels 2005, p. 78) if pro- 
ceedings in absentia do not violate the right to a fair trial. 

Thus, this research is aimed at one of the most problematic conditions of pro- 
cedures in absentia - namely, the right to be informed, non-compliance with 
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which may lead to an infringement of the individual’s right to a fair trial. The 
research raises the question of whether the fairly well-established interpreta- 
tion of this right in supranational case-law strikes the correct balance between 
the right to due process of persons accused of international crimes (war crimes 
and crimes against humanity) and the expectations of victims, society, the State 
and the international community regarding substantive and procedural justice 
in such cases. The second problem of this scientific research concerns the legal 
consequences of a violation of the right of a person who is subject to proceed- 
ings in absentia to adequate information. The research then raises the question 
of whether such an infringement can be remedied by granting the individual an 
unlimited right to a new procedure. Finally, it is considered whether such a right 
of a person convicted in absentia who has not been properly informed of the 
proceedings can be subject to certain conditions. 

This chapter aims to analyse the content of the right to be informed about the 
criminal procedure and possible peculiarities of ensuring this right in cases of 
war crimes and crimes against humanity. 

The constitutional and international standards followed by national courts in 
criminal proceedings, including in absentia proceedings, form the basis for the 
application of national criminal procedural law. It is important to note that the 
right to be informed and the right to a new trial are subject to national regulatory 
discretion. Supranational courts only lay down certain criteria for securing this 
right on a case-by-case basis. Hence, this analysis is largely based on ICCPR, 
the UN Human Rights Committee (hereafter - the UNHRC), the ECHRand the 
case-law of the ECtHR, as the importance of the presence of the accused as a fun- 
damental safeguard ensuring the fairness of the trial is broadly reflected in the 
aforementioned international treaties that Ukraine, and Lithuania, has signed. 
The study is also based on EU law and the case-law of the CJEU. This analysis, 
due to its limited scope, does not analyse the views of international tribunals on 
the in absentia process. However, the rules applied by international tribunals 
may be relevant: cases on international crimes dealt with in absentia by national 
courts may be related to cases which could potentially be dealt with at the ICC 
(Trials in absentia: a dilemma for Ukraine 2016). It also draws on scientific 
papers that analyse the in absentia process. 

It should be noted that any efforts to modify the law, especially criminal law 
and criminal procedure law, should bring it in line with both international stan- 
dards and the constitutional and national legal framework. The concern that the 
provisions are incompatible with Ukrainian domestic law (Report on the Human 
Rights Situation in Ukraine 2023; Trials in absentia: a dilemma for Ukraine 2016; 
In Absentia Procedure: the Concept of Amendments to National Legislation 
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Ukraine; Vereshchak 2021, pp. 85-90) is important, but specific legislative pro- 
posals are outside the scope of this research. Therefore, this research deals only 
with international in absentia procedural standards relating to the exercise of the 
right to be informed. 


3.1.2. The Right of the Accused Person to Be Present at the Trial: 
The Premise of Fair Criminal Proceedings 


A defendant’s right to be present during their trial is fundamental to due process. 
In the context of the present problem, it should be noted that the participation 
of the accused person in the trial (and more generally throughout the criminal 
proceedings) is not only an essential guarantee of their own procedural rights, 
but also a guarantee of the fairness of the overall hearing of the case. The partici- 
pation of the accused person in court is important both for the court hearing the 
case, whose duty it is to qualitatively examine and evaluate the evidence, and for 
the other participants in the proceedings, in particular the victims. 

This individual right is in particular encapsulated in Article 14 of the ICCPR, 
which provides that, in the determination of any criminal charge against them, 
everyone shall be entitled to the following minimum guarantees, in full equal- 
ity: to be tried in their presence, and to defend themselves in person or through 
legal assistance of their own choosing (Art. 14(3)(d) of the ICCPR). 

Article 6(3)(c) of the ECHR provides that any person accused of committing 
a crime has the right to defend themselves or with the assistance of a defence 
counsel. Although the text of the ECHR does not mention the right of a person 
to appear before a court, the case-law of the ECtHR has established that the right 
of the accused person to participate in the criminal proceedings in which they 
have been charged constitutes an essential guarantee of the defendant's rights 
of defence and of a fair trial, which in principle determines the possibility of 
exercising other procedural rights conferred on them (Sejdovic v. Italy [GC], 
paras.81, 84; Jelcovas v. Lithuania 2011, para.106). 

This right of the accused is also enshrined in the EU legislation (e.g., Directive 
(EU) 2016/343 of the European Parliament and of the Council of 9 March 2016 
on the strengthening of certain aspects of the presumption of innocence and 
of the right to be present at the trial in criminal proceedings (hereafter - the 
Directive 2016/343); Council Framework Decision 2009/299/JHA of 26 February 
2009 amending Framework Decisions 2002/584/JHA, 2005/214/JHA, 2006/783/ 
JHA, 2008/909/JHA and 2008/947/JHA, which strengthens the procedural rights 
of persons and promotes the application of the principle of mutual recognition 
to decisions rendered in the absence of the person concerned at the trial). This 
right is also generally recognised in national law. 
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The value of this right has also been confirmed in many individual cases 
(KLUWEN 2017, p. 30): from Hopt v. Utah before the United States Supreme 
Court in 1884 (Hopt v. Utah, 110 U.S. 574 (1884), 579; KLUWEN 2017, p. 30; 
Donaldson 2016, pp. 16-17) to Colozza v. Italy at the ECtHR in 1985 (Colozza 
v. Italy 1985, para.29). 

On the other hand, there is a broad consensus (e.g., Trials in absentia: a 
dilemma for Ukraine, 2016) that despite the apparently mandatory language of 
the ICCPR and ECHR, no international or regional human rights treaty explic- 
itly prohibits holding proceedings in the absence of the accused (Mbenge v. Zaire 
1990, para.14.1; Maleki v. Italy 1999, para.9.3; Colozza v. Italy 1985, para.27). 

As noted in the literature, conducting a trial in the absence of an accused 
person is, in principle, at odds with the general requirements of due process and 
the right to participate in one’s own defence set out in Article 14 of the ICCPR. 
Article 14 of the ICCPR does not invariably render proceedings in absentia as 
inadmissible (Parry 2021). General Comment No. 13 of the UNHRC states that 
‘the accused or his lawyer must have the right to act diligently and fearlessly in 
pursuing all available defences and the right to challenge the conduct of the case 
if they believe it to be unfair. When exceptionally for justified reasons trials in 
absentia are held, strict observance of the rights of the defence is all the more 
necessary (Human Rights Committee 1984, General comment No. 13, Article 
14 (Administration of justice)). The Human Rights Committee has acknowl- 
edged that exceptional circumstances may apply allowing for trial in absentia to 
proceed in the interest of the proper administration of justice (Mbenge v. Zaire 
1990; Maleki v. Italy 1999). The Human Rights Committee has emphasised that 
‘according to Article 14 (3) of the Covenant, everyone is entitled to be tried 
in his/her presence and to defend himself/herself in person or through legal 
assistance. This provision and other requirements of due process established in 
Article 14 cannot be construed as invariably rendering proceedings in absentia 
inadmissible of the reasons for the accused person’s absence’ (Mbenge v. Zaire 
1990, para.14.1). 

The case-law of the ECtHR recognises that the impossibility of holding a 
trial in the absence of the accused person may paralyse criminal proceedings 
so that such an examination is not, in itself, incompatible with the require- 
ments of the Convention, and forms the criterion of the right of the individual 
to participate in the trial on a case-by-case basis. The case-law of the ECtHR 
shows that neither the letter nor the spirit of Article 6 ECHR prevents a person 
from waiving - of their own free will, expressly or tacitly - the entitlement to 
the guarantees of a fair trial. In relation to proceedings in absentia in the con- 
text of the prosecution of international crimes, the ECtHR has noted that in 
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such cases, despite the absence of limitation periods, the public interest and the 
interest of victims in bringing justice are very important, which may also lead 
to proceedings in the absence of the accused person (Sanader v. Croatia 2015, 
para.77). Thus, according to the case-law of the ECtHR, a case may be heard 
in absentia if the defendant has waived their right to be present at the hearing. 
Such a refusal is subject to the usual requirements of the ECtHR rulings: a 
waiver of the right to take part in the trial must be established in an unequiv- 
ocal manner and be attended by minimum safeguards commensurate with its 
importance. Furthermore, it must not run counter to any important public 
interest (Sejdovic v. Italy [GC] 2006, para.86; Vilches Coronado and others 
v. Spain 2018, para.36). Any waiver of the guarantees under Article 6 of the 
Convention must be in accordance with the test of ‘informed and reasonable 
refusal’ laid down in the case-law of the ECtHR (Sejdovic v. Italy [GC] 2006, 
paras.86-88). 

The right to a fair trial is referred to in recital 47 of Directive 2016/343 and 
is laid down in Article 47 and Article 48 of the EU Charter, which, as stated 
in the Explanations relating to the EU Charter, corresponds to Article 6 ECHR 
(CJEU, C-688/18, TX, UW 2020, paras.34-35). Thus, EU law also recognises 
that, despite the fact that right of suspects and accused persons to be present at 
the trial is based on the right to a fair trial, ‘under certain conditions, suspects 
and accused persons should be able, expressly or tacitly, but unequivocally, to 
waive that right’ (Recital 33 of Directive 2016/343). 

Thus, an analysis of research and case-law suggests that criminal proceed- 
ings in absentia are an exceptional procedural form. Trials in absentia inevitably 
entail a certain restriction of the rights of the defendant who is absent, of the 
other participants in the proceedings and of the procedural possibilities of the 
court hearing the case. Thus, criminal proceedings in the absence of the accused 
person may be heard only where the interests of justice so require, and when the 
procedural requirements to protect the rights of a defendant who is not pres- 
ent and the fairness of the proceedings have been fulfilled. Both UNHRC and 
ECtHR jurisprudence provide almost identical safeguards: (I) the accused must 
have notice of the proceedings; (II) the accused must be legally represented in 
the proceedings and have effective assistance of counsel; and (III) the accused 
should have the right to retrial or an ex novo trial in their presence (IBA Report 
on the ‘Experts’ Roundtable on trials in absentia in international criminal jus- 
tice 2016, p. 5; Human Rights Committee, General Comment No. 32 2007, 
para.36; Article 6 (3) of the ECHR; Colozza v. Italy 1985; Goddi v. Italy 1984; 
VanGeyseghem v. Belgium 1999; Lala v. Netherlands 1994; Sejdovic v. Italy 
[GC] 2006). The recent case-law of the ECtHR and the CJEU, as will be analysed 
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further, suggests that the right to retrial or an ex novo trial in the presence of the 
accused should be guaranteed only in certain cases - that is to say, those three 
conditions are not cumulative. 

Moreover, there is general consensus internationally that the right of an 
accused to be present at their trial is not absolute and may be subject to certain 
limited exceptions. However, as regards the national regulation of criminal pro- 
ceedings in absentia, the meaning of the right to be heard can be understood in 
the context of two distinct legal traditions: namely, the common and civil law 
systems. The doctrine of criminal proceedings has often highlighted the classic 
difference between common and civil law: it is argued that, for historical reasons, 
an in absentia court in the former is practically impossible, while in the latter it 
is possible (Pradel 2001, p. 478; Rabinovitch 2005, p. 526; Karas 2018, p. 292). 
According to the literature, it is widely accepted that the prohibition of in absen- 
tia trials is a feature of the adversarial/accusatorial system as a legal tradition of 
common law regimes (Zakerhossein and De Brouwer 2015, pp. 205-206). On 
the contrary, the civil law approach tolerates in absentia trials to a greater extent. 
For these jurisdictions, there are two arguments in favour of in absentia trials. 
First, it has been held that in the context of civil law systems the interests of jus- 
tice may prevail over the interests of the accused. The second argument is related 
to the issue of the truth: in the context of this system, the primarily responsibility 
of judges is to establish the truth (Zakerhossein and De Brouwer 2015, p. 206). 

However, it has long been observed in comparative law literature that such 
a distinction is rather artificial, since neither model can ever be found in its 
pure form anywhere and they must be studied only as ideal types (Pradel 2001, 
p. 478; Zakerhossein and De Brouwer 2015, p. 205). Modern legal regulation of 
criminal proceedings, despite the existence of historical models, is largely influ- 
enced by international and constitutional human rights standards (Ažubalytė 
2010, pp. 281-296). This is because, at present, some European countries do not 
accept the possibility of trials in absentia at all, while other countries regulate 
them under different regimes (Klip 2016, p. 282) under the influence of the juris- 
prudence of the ECtHR. According to an analysis of the case-law of the U.S. 
Supreme Court, in certain exceptional cases a defendant may also waive the right 
to their presence in the trial (Donaldson 2016, p. 44; Starkey 1979, pp. 733-745). 

It should be noted that both the International Military Tribunals (hereafter - 
IMTs) in Nuremberg and Tokyo recognised total in absentia trials. However, this 
permissive approach to in absentia trials changed over time, and other inter- 
national criminal tribunals and courts - i.e., the ICTY, the ICTR, the Special 
Court for Sierra Leone (hereafter - SCSL), the Special Panel for Serious Crimes 
(East Timor) (hereafter - SPSC), the Extra-ordinary Chambers in the Courts 
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for Cambodia (hereafter - ECCC) and the ICC - therefore adopted the opposite 
approach, holding that in absentia trials are not consistent with the accused’s 
fair trial rights and thus are not allowed. Nonetheless, the Special Tribunal 
for Lebanon (hereafter - STL), reintroduced the concept of in absentia trials 
as a means to preclude suspects of international crimes from avoiding justice 
(Zakerhossein and De Brouwer 2015, pp. 181-182). In this case, the in absen- 
tia conditions essentially coincided with the requirements of the case-law of 
the UNHRC and the case-law of the ECtHR regarding in absentia proceedings 
(Herath 2014, p. 9). However, the latter possibility of prosecution in absentia is 
also criticised in the literature as being in breach of the principles of fair proce- 
dure, at least because, as an ad hoc institution, the STL cannot and does not effec- 
tively guarantee a retrial (Jordash and Parker 2010, pp. 487-510). On the other 
hand, the ICC concept of not recognising the in absentia process is also subject 
to criticism and suggestions to reinterpret it (Parry 2021), or to change regula- 
tion (Shaw 2012, pp. 107-140). The abovementioned different approaches to in 
absentia trials in international criminal justice are actively reflected in the above- 
mentioned works and in other legal research. However, as mentioned above, this 
legal regulation does not have a direct impact on national criminal procedural 
law and is therefore not subject to further discussion. 

Before examining the conditions of proceedings in absentia, it is necessary to 
define that the expression of an in absentia trial includes two instances. In the 
first instance, it can refer to a total in absentia trial, in which the accused is com- 
pletely absent from the criminal proceedings. This is also called ‘trial by default’ 
(Gaeta 2007, pp. 1165, 1169, cited in Zakerhossein and De Brouwer 2015, p. 183). 
In the second, it can refer to a partial in absentia trial, where the accused is absent 
in one or some specific hearings while they are still under the control of the court 
in order to receive a sentence, if found guilty. Here, the reasons for the absence 
of the accused can be various. The accused may waive their right to be present 
at trial, may be removed from the courtroom due to their disruptive behaviour, 
or the health status of the accused may impede their presence in the courtroom 
(Zakerhossein and De Brouwer 2015, p. 183). This analysis supports the scien- 
tific position that, in spite of this conceptual distinction, the legal literature tends 
to group different types of in absentia trials together and study them from a 
normative perspective. This leads to some incoherence and misunderstanding as 
to the phenomenon (Zakerhossein and De Brouwer 2015, p. 183). This research 
recognises, however, the above distinction of total and partial in absentia trials. 
The doctrine of semel preasens simper praesens (to be once present is to be pres- 
ent always) that is applied by a number of jurisdictions allows trials to continue 
in case the accused disappears during the proceedings (Zakerhossein and De 
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Brouwer 2015, pp. 207-208). If the accused person has participated in the pro- 
ceedings (or part of the proceedings) and is subsequently excluded from the pro- 
ceedings due to their abuse of rights or no longer participates in the proceedings, 
their right to be informed is usually perceived to have already been exercised. 
This study analyses different situations wherein proceedings in absentia are con- 
ducted on the ground that the accused person has waived their right to partic- 
ipate in the proceedings and therefore did not participate in the proceedings at 
all. Therefore, one of the conditions of total in absentia proceedings - the right 
of a person to be informed of the proceedings before them - becomes essential. 


3.1.3. Proper Notification of the Accused Person - A Condition 
for the Legality of Criminal Proceedings in absentia 


The notification requirement (enshrined in both the ICCPR and ECHR) is at 
the heart of the legality of in absentia proceedings (Trials in absentia: a dilemma 
for Ukraine 2016, p. 6). If a person is duly informed but has waived their right 
to appear in court, proceedings in absentia can take place with effective legal 
representation and do not in themselves constitute unfair proceedings. If a per- 
son has been misinformed or not informed, it is decided what other procedural 
safeguards can counterbalance the organisation of national criminal proceed- 
ings. As a rule, this takes the form of a guarantee of the right to a new criminal 
procedure, which will be discussed later. Thus, on the basis of scientific research 
and both international and national case-law, the content and form of the right 
to be informed is further analysed. 

The ECtHR has held that ‘to inform someone of a prosecution brought against 
him/her is a legal act of such importance that it must be carried out in accor- 
dance with procedural and substantive requirements capable of guaranteeing the 
effective exercise of the accused's rights; vague and informal knowledge cannot 
suffice’ (Sejdovic v. Italy [GC] 2006, para.99). The case-law of the ECtHR sets 
out the essential elements of a person’s right to be informed: this is to inform 
them of the ongoing proceedings and of the accusations made. The ECtHR states 
that: ‘a waiver may be found where it is established that the accused person has 
been informed of the existence of the criminal proceedings against him or her, 
is aware of the nature and the cause of the accusation, and does not intend to 
take part in the trial or wishes to escape prosecution (Sejdovic v Italy [GC] 2006, 
para.99; Kounov v. Bulgaria 2006, para.48). In essence, the CJEU shares this 
view, while emphasising the need to inform the person concerned of the conse- 
quences of non-appearance, which means, in particular, informing that person, 
in due time, ‘that a decision might be handed down if he or she does not appear 
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at the trial’ (CJEU, C 569/20, IR 2022). The content of the information does not 
give rise to any major debate, so further analysis of the means of informing the 
individual or the form of information is carried out. 

Article 6 (1) cannot be construed as conferring on litigants the right to obtain a 
specific form of service of court documents, such as by registered post (Kolegovy 
v. Russia 2012, para.40; Perihan and Mezopotamya Basin Yayın A.Ş. v. Turkey 
2014, para.39; Avotins v. Latvia [GC] 2016, para.119). Nonetheless, the Court 
considers that in the interests of the administration of justice, a litigant should 
be notified of a court hearing in such a way as to not only have knowledge of the 
date, time and place of the hearing, but also to have enough time to prepare their 
case and to attend the court hearing (Kolegovy v. Russia 2012, para.40, Azdaji¢ 
v. Slovenia 2015, para.48, Korchagin v. Russia 2018, para.65). 

Specific knowledge about the charges faced by an accused in any proceedings 
is a necessary pre-requisite for a decision by the accused to either take part in 
the proceedings or withdraw from them (Poitrimol v. France 1993, para.31). The 
ECtHR held that even supposing that the applicant was indirectly aware that 
criminal proceedings had been opened against them, it cannot be inferred that 
they unequivocally waived their right to appear at their trial (Colozza v. Italy 
1985, paras.27, 29; Poitrimol v. France 1993, para 31). The ECtHR has also held 
that where a person charged with a criminal offence had not been notified in 
person, it could not be inferred merely from their status as a ‘fugitive’ (latitante), 
which was founded on a presumption with an insufficient factual basis, that 
they had waived the right to appear at the trial and defend themselves (Colozza 
v. Italy 1985, para.28; Sejdovic v. Italy [GC] 2006, para.87; Sanader v. Croatia 
2015, para.73). In any event, objective factors need to be shown to conclude that 
an accused could have been deemed to have had effective knowledge of the pro- 
ceedings against them (Yeger v. Turkey 2022, para.33). 

On the other hand, the ECtHR has acknowledged that there may be cases 
where, even in the absence of an official notification being received by the 
accused, it may nonetheless still be possible to establish that they have unequiv- 
ocally waived their right to be present. As the ECtHR stated, ‘this may be the 
case, for example, where the accused states publicly or in writing that he does not 
intend to respond to summonses of which he has become aware through sources 
other than the authorities, or succeeds in evading an attempted arrest (Iavarazzo 
v. Italy 2001), or when materials are brought to the attention of the authorities 
which unequivocally show that he is aware of the proceedings pending against 
him and of the charges he faces’ (Sejdovic v. Italy [GC] 2006, para.99). 

In this context, it should be stressed that according to the CJEU case-law, 
‘considering whether the way in which the information is provided is sufficient 
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to ensure the person’s awareness of the trial, particular attention should be paid 
to the diligence exercised by public authorities in order to inform the person 
concerned and to the diligence exercised by the person concerned in order to 
receive that information (CJEU, C-569/20, IR 2022, para.50). The CJEU has also 
stated that ‘where it is apparent from precise and objective indicia that the per- 
son concerned, while having been officially informed that he or she is accused of 
having committed a criminal offence, and therefore aware that he or she is going 
to be brought to trial, takes deliberate steps to avoid receiving officially the infor- 
mation regarding the date and place of the trial that that person may be deemed 
to have been informed of the trial and to have voluntarily and unequivocally 
foregone exercise of the right to be present at it. Such precise and objective indi- 
cia may, for example, be found to exist where that person has deliberately com- 
municated an incorrect address to the national authorities having competence in 
criminal matters or is no longer at the address that he or she has communicated’ 
(CJEU, C-569/20, IR 2022, paras.48, 49). 

The case-law of the UNHRC also suggests that informing a person is rec- 
ognised as one of the essential preconditions for the legality of proceedings in 
absentia. When a trial in absentia is necessary for the proper administration of 
justice, the prosecution must show that all due steps have been taken to inform 
the accused of the charges and proceedings. The UNHRC states that ‘proceed- 
ings in the absence of the accused may in some circumstances be permissible in 
the interest of the proper administration of justice, i.e., when accused persons, 
although informed of the proceedings sufficiently in advance, decline to exer- 
cise their right to be present. Consequently, such trials are only compatible with 
Article 14 (3) (d) if the necessary steps are taken to summon accused persons in a 
timely manner and to inform them beforehand about the date and place of their 
trial and to request their attendance’ (Mbenge v. Zaire 1990, para.14.1; Maleki 
v. Italy 1999, para.9.3). According to the UNHRC, ‘otherwise, the accused, in 
particular, is not given adequate time and facilities for the preparation of his 
defence (Art. 14 (3) (b)), cannot defend himself through legal assistance of his 
own choosing (Art. 14 (3) (d)) nor does he have the opportunity to examine, 
or have examined, the witnesses against him and to obtain the attendance and 
examination of witnesses on his behalf (Art. 14 (3) (e)? (Mbenge v. Zaire 1990, 
para.14.1). In the case of Mbenge v. Zaire, the UNHRC acknowledged ‘that there 
must be certain limits to the efforts which can duly be expected of the responsi- 
ble authorities of establishing contact with the accused’ (para.14.1). 

Summarising the requirement of the manner (form) of notification, it must 
be concluded that adequate information on ongoing criminal proceedings may 
be represented by any action of the State (the public prosecutor or the court) 
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which demonstrates that the accused actually knows about the trial. Thus, cases 
in which a person is informed personally, including by serving procedural doc- 
uments or by informing the person through a lawyer, are well established, and 
in practice are no longer disputed as ways of properly informing the person. 
Knowledge can also be established if it is clear from other circumstances (e.g., 
from the person’s own statements) that the person is aware of the process, and 
this may not necessarily be from official sources - e.g., they were informed by an 
adult family member, etc. 

In order for the accused person to be regarded as having implicitly waived 
their right to be present at the trial and to defend themselves, it also must be 
established that they could reasonably have foreseen the legal consequences of 
their own conduct (Chong Coronado c. Andorre 2020, para.30). Whether a per- 
son is to be regarded as having waived the right to participate in the proceedings 
or as evading the proceedings is, in principle, assessed in the light of the cir- 
cumstances in which they were informed of the proceedings, the results of that 
communication, and the subsequent conduct of the person after receiving the 
relevant information. 

However, as already mentioned, in the investigation and handling of cases of 
war crimes and crimes against humanity, the abovementioned ways of informing 
the individual may be ineffective and the courts have to address the dilemma as to 
whether persons tried in absentia are aware of the proceedings. According to the 
ECtHR, the impossibility of holding a trial by default may paralyse the conduct 
of criminal proceedings in that it may lead to dispersal of the evidence, expiry of 
the time-limit for prosecution or a miscarriage of justice (Colozza v. Italy 1985, 
para.29; Sanader v. Croatia 2015, para.77). On the other hand, as pointed out 
by the ECtHR in Sanader v. Croatia, concerning war crimes, ‘in the particular 
circumstances of the case, given the gravity of the crime at issue which, although 
not susceptible to statutory limitation periods, was commensurate with great 
public interest and the interest of the victims to see the justice being done, the 
Court accepts that holding a hearing in the applicant’s absence was not itself 
contrary to Article 6’ (Sanader v. Croatia 2015, para.77). 

In 2019, Lithuania issued a judgment in a case where 67 persons in total were 
convicted in absentia for crimes against humanity and war crimes committed in 
1991 in Vilnius (Vilnius Regional Court pronounced the judgement in the case 
of the events of January 1991). In the present case, one of the questions raised by 
the Supreme Court of Lithuania concerned appropriate informing of defendants 
who are not citizens of the Republic of Lithuania (Ruling of the Supreme Court 
of Lithuania in a criminal case no. 2K-7-39-1073/2022). The Supreme Court, in 
response to arguments of the defence concerning the incorrect informing of the 
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sentenced persons, formed certain peculiarities of the State’s positive obligation 
to inform a person about criminal proceedings in cases in which nationals of 
other States are accused or tried for international crimes (Ruling of the Supreme 
Court of Lithuania in a criminal case no. 2K-7-39-1073/2022). The Supreme 
Court, when assessing the efforts of State institutions to inform the defendants, 
stated, inter alia, that ‘in such a case, the State has limited possibilities to act 
actively in the territories of other States - from a procedural point of view, its 
obligation to take measures to properly inform the person ends by informing 
the competent authorities of another State under international or bilateral agree- 
ments, transferring to them the power to inform about the ongoing criminal 
proceedings against their nationals (e.g., Art. 66, Art. 218(9) of the Lithuanian 
CCP). Therefore, in such cases, when assessing the appropriateness of compli- 
ance with the obligation to provide information, it is important to determine 
whether the persons who committed the act have been identified, whether their 
nationality has been established, their possible place of residence, other personal 
data necessary to form reports, and whether appropriate channels for the trans- 
mission of information have been used to ensure that another State is properly 
informed of the ongoing prosecution of its citizens or residents’ (Ruling of the 
Supreme Court of Lithuania in a criminal case no. 2K-7-39-1073/2022). 

It should be noted that, in the present case, there were other circumstantial 
indications that the accused were aware of the proceedings, including the defen- 
dants having been informed through the media of their countries of nation- 
ality and residence, which, taken together, enabled the courts to find that the 
accused were aware of the ongoing proceedings (Ruling of the Supreme Court of 
Lithuania in a criminal case no. 2K-7-39-1073/2022). Informing participants or 
other interested persons about legal proceedings through the media, including 
social media, is one of the procedural features that apply in civil proceedings as 
well as in criminal proceedings, e.g., by informing victims of proceedings which 
do not constitute substantive claims in the case. However, publicising informa- 
tion on criminal proceedings, in particular in the media or on the websites of the 
authorities, is not generally considered sufficient and appropriate as a method 
informing a person of criminal proceedings against them. 

According to Article 297° (1) of the CCP of Ukraine, in an in absentia case, 
e.g., when conducting a special pre-trial investigation, the summons shall be sent 
to the last known address of residence or temporary residence of the suspect, 
and shall be published in the national mass media and on the official websites of 
the agencies conducting pre-trial investigation. The suspect shall be deemed to 
have been properly informed about the summons content from the moment of 
its publishing in national mass media. Article 297° (2) of the CCP prescribes that 
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copies of the procedural documents to be delivered to the suspect shall be sent 
to the defence counsel. 

Thus, international organisations rightly fear that in cases where, accord- 
ing to the CCP of Ukraine, the courts and prosecutors summon defendants by 
simply publishing a notice in Ukrainian media or on the courts’ websites may 
constitute insufficient proof that the defendants were notified of trial dates and 
thus waived their right to be present (Report on the Human Rights Situation in 
Ukraine 2023, p. 33). This position is also supported by other sources stating that 
the major assumption that an accused is aware of their trial because the trial is 
widely publicised in the media is not sufficient (Trials in absentia: a dilemma for 
Ukraine 2016, p. 5); the publication of asummons in mass media is no guarantee 
at all of a suspect reading it, and falls far short of meeting the State’s obligation 
to prove that the accused has actual knowledge of the proceedings (Trials in 
absentia: a dilemma for Ukraine 2016, p. 11). It is therefore to be considered 
that courts hearing cases in the context of such regulation of pre-trial investi- 
gations in absentia should take additional measures to inform defendants. This 
is important because, as will be shown later, the Ukrainian CCP provides for a 
rather limited right to a new process. 

In addition to the content and form of elements of the informing of the defen- 
dant, international judicial authorities form a procedural rule that a person may 
not be subject to the burden of proving that they have not been informed. The 
ECtHR points out that a person charged with a criminal offence must not be left 
with the burden of proving that they were not seeking to evade justice, or that 
their absence was due to force majeure (Colozza v. Italy 1985, para.30; Sanader 
v. Croatia 2015, para.74). At the same time, it is open to the national authorities 
to assess whether the accused showed good cause for their absence or whether 
there was anything in the case file to warrant a finding that they had been absent 
for reasons beyond their control (Medenica v. Switzerland 2001, para.57; Sanader 
v. Croatia 2015, para.74). In the Dworzecki case, the CJEU also pointed out that 
‘the issuing judicial authority must provide evidence showing that the person 
concerned was actually aware of that information’ (CJEU, C-108/16 PPU, Pawel 
Dworzecki 2016, para.41). Thus, if a summons was not served directly to the per- 
son concerned, but on an adult resident of the same household who undertook 
to pass it on to the person concerned, and if it cannot be ascertained from the 
European Arrest Warrant (hereafter - EAW) if and when an adult really passed 
the summons on, then the conditions set out in Article 4a(1)(a)(i) FD 2002/584 
are not satisfied (CJEU, C-108/16 PPU, Pawel Dworzecki 2016, para.54). This 
means that it is permitted for the executing authority to refuse the execution of 
the EAW if none of the other guarantees of Article 4a(1) have been complied 
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with (Karas 2019, p. 469). In the case of Maleki v. Italy, the UNHRC also stated 
that the State had to prove that the person was duly informed: ‘the State party 
[...] has failed to show that the author was summoned in a timely manner and 
that he was informed of the proceedings against him’ (Maleki v. Italy 1999, 
para.9.4). The UNHRC reasoned that it is the obligation of a domestic court to 
verify that the accused had actual knowledge about a case before commencing a 
trial in absentia (Report on the Human Rights Situation in Ukraine 2023, p. 33). 


3.1.4. The Legal Consequences of Failure to Inform the Accused of 
the Criminal Proceedings Against Them 


As already mentioned, in international criminal cases, a situation where a person 
charged with such crimes cannot be properly informed despite the efforts of the 
State often arises. In such a case, national CCPs often provide for the possibil- 
ity of trial in absentia. In Sanader v. Croatia, the ECtHR held that ‘there is no 
evidence before the Court, nor was it argued by the parties, that the applicant 
was ever notified of these proceedings, or that the reason for his absence was to 
escape trial. Indeed, given the conditions of the escalating war in Croatia at the 
time and the fact that the applicant lived on territory which was outside the con- 
trol of the domestic authorities it was impossible for them to notify him of the 
criminal proceedings or to secure his presence, and it was highly improbable that 
he could have had knowledge of the proceedings and that reason for his absence 
from Sisak (Croatia) at the time was not being tried. In such circumstances, it 
was possible under the relevant domestic law to hold a hearing in absentia if 
there were highly important reasons for doing so (Art. 290 of the CCP). In the 
case at issue these reasons were associated with the need to effectively prosecute 
the serious war crimes’ (Sanader v. Croatia 2015, para.76). 

Once a case has been examined in absentia and it is established that the con- 
victed person was not aware of the proceedings against them - in other words, 
there is no reliable indication that they were duly informed and voluntarily 
waived the right to be present - national courts are normally required to decide 
which procedural measures may be applied. The right to the new hearing of 
a case in which a person was convicted in absentia is explicitly proclaimed in 
some instruments within the Council of Europe (European Convention on the 
International Validity of Criminal Judgments, Art. 24-26; the Second Additional 
Protocol to the European Convention on Extradition, the Committee of Ministers 
Resolution (75)11 on the criteria governing proceedings held in the absence of 
the accused, para. 8). However, this study relies mainly on ECtHR case-law, as 
well as on the practice of applying the relevant EU regulation. Thus, the case-law 
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of the ECtHR and the CJEU allow a distinction to be drawn between certain 
criteria for determining whether such a person had an effective opportunity to 
assert the right to a fair trial. 

First of all, it should be noted that neither the Covenant, nor the Convention, 
nor other international treaties are intended to unify national criminal proce- 
dural law. According to the ECtHR, the Convention leaves the Contracting States 
with wide discretion as regards the choice of the means put in place that ensure 
that their legal systems are in compliance with the requirements of Article 6 
(Medenica v. Switzerland 2001, para.55; Somogyi v. Italy 2004, para.67, Sanader 
v. Croatia 2015, para.69). In the context of assessing the legality of proceedings in 
absentia, it is noted that ‘in particular, the procedural means offered by domestic 
law and practice must be shown to be effective where a person charged with a 
criminal offence has neither waived his right to appear and to defend himself 
nor seek to escape trial’ (Medenica v. Switzerland 2001, para.55; Somogyi v. Italy 
2004, para.67, Sanader v. Croatia 2015, para.69). The EU rules on the guaran- 
tees of in absentia proceedings are interpreted, in essence, in the same way. It 
is acceptable that the CJEU indeed has repeatedly pointed out that the purpose 
of the legislation was not to harmonise trial in absentia in Member States in 
general (Karas 2019, p. 470), but only to lay down common grounds for refusal 
as regards decisions delivered in absentia in criminal matters’ (CJEU, C-108/ 
16 PPU, Pawel Dworzecki 2016, para.14; CJEU, (Grand Chamber) C-399/11, 
Stefano Melloni 2013, para.43). Detailed rules of that kind laid down by national 
law cannot undermine the aim of safeguarding the fairness of the proceedings, 
and thus of enabling the person concerned to be present at their trial, which 
requires that they have the ability to prepare their defence (CJEU, C-564/19, IS 
2021, para.128; CJEU, C-569/20, IR 2022). On the other hand, it can be accepted 
that although the definition of in absentia formally applies in the context of inter- 
national cooperation, this concept will lead to harmonisation in the manner of 
summoning an accused (Klip 2016, p. 282; Karas 2018, pp. 294-296). 

As already mentioned, the duty of the State to guarantee the right of a crim- 
inal defendant to be present in the courtroom - either during the original pro- 
ceedings or at a retrial - ranks as one of the essential requirements of Article 
6 of the ECHR (Stoichkov v. Bulgaria 2005, para.56; Sanader v. Croatia 2015, 
para.71). Accordingly, the refusal to reopen proceedings conducted in the 
accused's absence without any indication that the accused has waived their right 
to be present during the trial has been found to be a ‘flagrant denial of justice’ 
(Stoichkov v. Bulgaria 2005, paras.54—58; Sanader v. Croatia 2015, para.71). Thus, 
according to ECtHR case-law, a denial of justice undoubtedly occurs where a 
such a person convicted in absentia is subsequently unable to obtain from the 
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court a fresh determination of the merits of the charge, in respect of both law 
and fact (Sejdovic v. Italy [GC] 2006, para.82, Sanader v. Croatia 2015, para.68). 
The jurisprudence of the ECtHR leads to the conclusion that the basic conditions 
for such a right to arise are that it has not been unequivocally established that 
the person has waived their right to appear and to defend themselves (Colozza 
v. Italy 1985, para.29; Einhorn v. France 2001, para.33; Krombach v. France 2001, 
para.85; Somogyi v. Italy 2004, para.66)), or that they intended to escape trial 
(Medenica v. Switzerland 2001, para.55). 

The CJEU formulates a similar position: ‘an accused person whom the com- 
petent national authorities, despite their reasonable efforts, do not succeed in 
locating and to whom they accordingly have not managed to give the informa- 
tion about his or her trial may be tried and convicted in absentia, but must be 
able, after notification of the conviction, to rely directly on the right to secure the 
reopening of the proceedings or access to an equivalent legal remedy resulting 
in a fresh examination, in his or her presence, of the merits of the case’ (CJEU, 
C-569/20, IR 2022). Persons who were aware of the proceedings and did not par- 
ticipate in the proceedings in the absence of valid reasons cannot benefit from 
this guarantee in accordance with Article 6 of the Convention (Mihelj v. Slovenia 
2015; Atanasova c. Bulgarie 2017, para.44). According to CJEU case-law, a per- 
son may be denied that right if it is apparent from precise and objective indi- 
cia that they received sufficient information to know that they were going to be 
brought to trial and, by deliberate acts and with the intention of evading justice, 
prevented the authorities from informing them officially of that trial (CJEU, C- 
569/20, IR 2022). However, it may also be found in the national regulation that 
the sentenced person is given the possibility to request a new trial automatically 
(without any conditions) after proceedings in absentia (e.g., Art. 438 of the CCP 
of the Republic of Lithuania provides for the possibility for the sentenced person 
to lodge an appeal without time-limits, and to require a fresh investigation of all 
evidence and the resolution of all questions of law). 

Hence, according to ECtHR case-law, when domestic law permits a trial to be 
held notwithstanding the absence of a person ‘charged with a criminal offence, 
that person should, once they become aware of the proceedings, be able to obtain 
from a court a fresh determination of the merits of the charge, in respect of 
both law and fact (Colozza v. Italy 1985, paras.27, 29, Sanader v. Croatia 2015, 
para.78). The domestic legislation should afford the applicant with sufficient cer- 
tainty regarding the opportunity to appear at a new trial (Sejdovic v. Italy [GC] 
2006, para.101, Sanader v. Croatia 2015, para.78). 

The retrial offered by the domestic authorities, regardless of its proce- 
dural form, should comply with the requirement of effectiveness (Medenica 
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v. Switzerland 2001, para.55, Sanader v. Croatia 2015, para.78). The right to fresh 
determination of the case can be realised as a new trial at the same instance as an 
appeal: the point is that a person can effectively challenge both the facts and the 
applicable law. A retrial based on new facts and evidence may also be an oppor- 
tunity to re-examine the case following in absentia proceedings. However, this is 
a general legal avenue for seeking a retrial after a decision convicting a defendant 
has become final and enforceable, and is open to both those tried in absentia 
and those tried in their presence. Despite this, this remedy is applicable only to a 
restricted category of cases since the condition for its use is the existence of new 
evidence or facts usually capable of leading to acquittal or resentencing under a 
more lenient provision (e.g., Art. 444 of the CCP of Lithuania, Art. 501 (1)(3) of 
the CCP of Croatia). Those proceedings cannot therefore be regarded as a spe- 
cific procedural guarantee of the right to due process of a person convicted via 
in absentia proceedings. 

Thus, in assessing whether the right to a new procedure is an effective instru- 
ment, the case-law of the ECtHR and the CJEU allow the following main cri- 
teria to be distinguished: a person is not obliged to appear before the domestic 
authorities and is entitled to demand a new assessment of the charges, both in 
fact and in law. 

A person who has requested a new hearing must not surrender to the law 
enforcement authorities, especially when they have been sentenced to imprison- 
ment during in absentia proceedings. The requirement of the person’s presence 
under the jurisdiction of the domestic authorities is a very strict condition. The 
ECtHR has considered that ‘the requirement that an individual tried in absentia, 
who has not had knowledge of his prosecution and of the charges against him 
or sought to evade trial or unequivocally waived his right to appear in court, has 
to appear before the domestic authorities and provide an address of residence in 
the State during the criminal proceedings in order to be able to request a retrial, 
appears disproportionate’ (Sanader v. Croatia 2015, para.84). In the case of 
Sanader v. Croatia, the ECtHR stated that this requirement essentially provides 
that individuals sentenced in absentia to imprisonment who do not live in the 
territory of the State cannot apply for the automatic reopening of the proceed- 
ings unless they present themselves to the judicial authorities, which would, in 
the ordinary course of action, mean that they would be deprived of their liberty 
based on their conviction (Sanader v. Croatia 2015, para.85). The ECtHR also 
pointed out that ‘even taking into account the particular circumstances of the 
present case, which concerns serious charges of war crimes, the Court consid- 
ers that the obligation that an individual tried in absentia has to appear before 
the domestic authorities and provide an address of residence in Croatia during 
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the criminal proceedings in order to be able to request a retrial, is unreason- 
able and disproportionate’ (Sanader v. Croatia 2015, para.89). It follows that an 
accused cannot be obliged to surrender to custody in order to secure the right to 
be retried (Sanader v. Croatia 2015, para.87). 

At the same time, the State has the right, in the fresh proceedings, to apply 
all measures envisaged under the relevant domestic law, including detention 
(Khalfaoui v. France 1999, para.44, Sanader v. Croatia 2015, para.88). However, 
that would need to have a different legal basis - that of a reasonable suspicion of 
the applicant having committed the crime at issue, and the existence of ‘relevant 
and sufficient reasons’ for their detention (Kudła v. Poland [GC] 2000, para.111; 
Dragin v. Croatia 2014, para.110; Sanader v. Croatia 2015, para.88). 

Another important aspect of the first condition is that a person who has the 
opportunity to seek a retrial without bearing them to a situation where they 
would trade that opportunity with their liberty also acquires the responsibility to 
participate effectively and diligently in the fresh proceedings. The person's failure 
to do so legitimately has previously led to the discontinuation of the new pro- 
ceedings (Sanader v. Croatia 2015, para.90). 

The second important condition is that a person is entitled to claim a fresh fac- 
tual and legal determination of the criminal charge. The essence of this require- 
ment is that, in the course of proceedings in absentia, the person concerned was 
unable to exercise the rights of the accused in adversarial proceedings, including 
the right to present evidence and challenge the evidence of the prosecution, and 
to express their position on legal issues. According to CJEU case-law, the fresh 
determination of the merits of the case may lead to the original decision being 
reversed: ‘the Member States must ensure that, where a trial in absentia is con- 
ducted the person concerned has the right “to a new trial’, or to another legal 
remedy, which allows a fresh determination of the merits of the case and which 
may lead to the original decision being reversed (“right to a new trial’) (CJEU, 
C-569/20, IR 2022, para.27). 

It should be noted that a number of jurisdictions provide, after a new exam- 
ination, for ordinary appeals against this decision. 

Researchers argue that the scope of human rights protection in the execution 
of an EAW, in cases of trials in absentia, does not seem to fully comply with the 
guarantees provided in the jurisprudence of the ECtHR (Karas 2018, p. 464; Stan 
2020, p. 657). As numerous researchers have pointed out, in the Melloni judg- 
ment (CJEU, (Grand Chamber) C-399/11 Stefano Melloni 2013, para.41), two 
guarantees — that the person was informed of the trial and that they were repre- 
sented and effectively defended by two counsels that they appointed - were suffi- 
cient, and actually precluded any additional condition, including the conviction 
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rendered in absentia, from being open to review in the presence of the convicted 
person (Cavallone 2014, p. 30; Karas 2019, p. 464; CJEU, (Grand Chamber) C- 
399/11 Stefano Melloni 2013, paras 40, 46). According to the aforementioned 
authors, it seems that the ECtHR (Sejdovic v. Italy [GC] 2006, para.81; Colloza 
v. Italy 1985, para.29; Hermi v. Italy 2006, para.58) requires that both of these 
requirements - the right to be represented by a lawyer and the possibility to 
claim a retrial - be met cumulatively in order to comply with guarantees of the 
right to fair trial (Cavallone 2014, p. 32; Karas 2019, p. 464). This study takes 
the view that ensuring the legal representation of a person who does not know 
about proceedings against them in those same proceedings by the State or family 
members is not recognised as compensating for the person’s absence and deny- 
ing their right to a new trial. On the other hand, that does not call into question 
the benefits of such representation in safeguarding the fairness of the proceed- 
ings and the rights to defence of the defendant who is not present. Moreover, 
we take the view that in absentia proceedings against a person who is unaware 
of such proceedings can take place only in the presence of a lawyer (despite the 
difficulties of the defence, especially in cases where the defendant has no con- 
nection with the defender (IBA Report on the ‘Experts’ Roundtable on trials in 
absentia in international criminal justice 2016, p. 9)), so that this discussion is 
not continued. 

As already stated, the other possibility of compensating a person convicted 
in absentia is the broadening of the limits on the lodging of an appeal and its 
handling. The ECtHR has also held that the reopening of the time allowed for 
appealing against a conviction in absentia, where the defendant was entitled to 
attend the hearing in a court of appeal and to request the admission of new evi- 
dence, entails the possibility of a fresh factual and legal determination of the 
criminal charge, so that the proceedings as a whole could be said to have been 
fair (Jones v. UK 2003, Sejdovic v. Italy [GC] 2006, para.85; Atanasova c. Bulgarie 
2017, para.44). 

Those requirements must not only be provided for by law, but, in order to 
ensure the effective right to a new examination, they must accordingly have been 
interpreted in the case-law of the domestic courts. 

The case-law of international courts presupposes a rather broad discretion of 
States in regulating the right to retrial. On the other hand, we can agree with the 
view that it is difficult to assimilate the situation of one who did not actually know 
about the criminal proceedings pending against them with one who knew it, but 
avoided the criminal procedure. This is one of the reasons why states provide 
some filter criteria for retrial procedure which, in some cases, are difficult to ful- 
fil (Stan 2020, p. 667). As can be seen from the provisions of criminal procedure 
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in some States, the right of a person convicted in absentia to a review of the case 
is regulated in very different ways, from an unconditional re-examination to the 
introduction of certain conditions for a new trial. For example: a person has to 
make such a request within certain deadlines; the person must provide infor- 
mation that they have not been informed of the criminal proceedings against 
them; before demanding a new examination, the person must exercise the right 
of appeal, etc. (Stan 2020, pp. 658-667; Karas 2018, pp. 299-307). 

In the context of the Ukrainian legal system, there is a concern that in absentia 
proceedings in Ukraine do not comply with international human rights stan- 
dards (OHCHR, Report on the human rights situation in Ukraine 16 May to 
15 August 2018, para.63). At the same time, various sources suggest solutions that 
include both substantial and rather technical, albeit very important, regulatory 
changes in this institute (In Absentia Procedure: the Concept of Amendments 
to National Legislation Ukraine). The main thread of these approaches, which 
also responds to the recommendations of international organisations, is to pro- 
vide for the right of the individual to request a new trial under certain condi- 
tions. There are opinions which suggest that the rule which only allows for a 
retrial if the verdict has not yet been delivered is contrary to the international 
standards that retrial should be available for defendants at any time after ini- 
tial proceedings in absentia (Views of the Human Rights Committee under 
Article 5 (4), of the Optional Protocol to the International Covenant on Civil 
and Political Rights, paras.9.4-9.5). The OHCHR notes that this non-compliance 
with international human rights standards may lead to rejections of future extra- 
dition requests (Report on the human rights situation in Ukraine (16 November 
2019-15 February 2020), p. 19). For States participating in the EAW system, 
non-compliance with the conditions governing the legality of proceedings in 
absentia may also lead to non-transfer of a person (Karas 2019, pp. 459-475). 
The OHCHR recommended that the CCP of Ukraine be amended to allow for 
a full retrial of those tried in absentia upon their request at any time before or 
after the verdict in their cases has been delivered (Report on the human rights 
situation in Ukraine (16 November 2019-15 February 2020). A similar sugges- 
tion is to supplement the CCP of the Republic of Ukraine with a special norm for 
the review of decisions made in the course of in absentia proceedings, which is 
expressed in other sources (In Absentia Procedure: the Concept of Amendments 
to National Legislation Ukraine; Hloviuk 2015, p. 22). 


3.1.5. Interim findings 


Criminal proceedings in the absence of the accused person may be heard only 
where the interests of justice so require, and the procedural requirements for 
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the protection of the rights of the absent defendant and of the fairness of the 
proceedings have been fulfilled. The right of a person to appear in court is not 
absolute, but its refusal must meet certain conditions, the fundamental tenet of 
which is the right to be duly informed of the proceedings. 

Total in absentia proceedings are based on the fact that the accused person 
has waived their right to participate in the proceedings and therefore did not 
participate in the proceedings at all. Whether a person is to be regarded as having 
waived their right to participate in the proceedings or as evading the proceedings 
is assessed in the light of the circumstances in which they were informed of the 
proceedings, the results of that communication, and the subsequent conduct of 
the person after receiving the relevant information. 

The elements of the content of the right to be informed are essentially formed. 
It is the duty of the State to ensure that the person against whom proceedings are 
pending is informed in a timely manner of the time and place of the proceedings, 
of the charges, and of the legal consequences of the person's failure to appear 
before the court. 

The method of notification is not precisely defined; therefore, national courts 
and law enforcement authorities must constantly decide whether the way in 
which they choose to inform the person is compliant with the requirements of 
fair proceedings. 

Considering whether the way in which the information is provided is suff- 
cient to ensure the persons awareness of the trial, particular attention should be 
paid to the diligence exercised by public authorities in order to inform the per- 
son concerned and to the diligence exercised by the person concerned in order 
to receive that information. 

Informing a person by serving procedural documents, either personally or 
through a lawyer who is authorised by the person, are well established ways to 
properly inform the person, but they are not always effective in cases of inter- 
national crimes. Therefore, properly informing the defendant is a situation in 
which it can also be established from other circumstances of the case that the 
person is aware of the proceedings. Public information about criminal proceed- 
ings in the media or on the websites of the law enforcement authorities shall not 
be considered as adequate information about the criminal proceedings against 
the accused person. 

Along with the requirements of the content and form of informing the accused 
person, the case-law has established a procedural rule according to which the 
proper information of a person is an obligation of the State and the burden cannot 
be placed on the person of proving that they have not been properly informed of 
the proceedings. 
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In the interests of justice, criminal proceedings in absentia, including cases of 
war crimes and crimes against humanity, may also take place against an unin- 
formed person, in which case the individual must be guaranteed an effective right 
to a new trial. 

The individual’s right to request new proceedings can be guaranteed both in the 
context of new judicial proceedings and with broad appeal possibilities. 

In assessing whether the right to a new procedure is an effective remedy, the 
case-law of the ECtHR and the CJEU allows the following main requirements to be 
distinguished: a person is not required to appear before the domestic authorities, 
and they are entitled to request a new assessment of the charges in terms of fact 
and law. 


3.2. Should Ecocide Be an International Crime? 
3.2.1. Background 


Critical environmental impacts both during and in the aftermath of conflict can 
take decades to restore. Climate change, biodiversity and wellbeing are affected 
by wars. Thus, practical and legal instruments should be used to reduce their 
environmental impact. Nevertheless, the environment does not feature as part 
of the main international conventions on the law of war, such as the Hague 
Conventions of 1899 (Convention for the pacific settlement of international dis- 
putes 1899) and 1907 (Convention (IV) respecting the Laws and Customs of 
War on Land and its annex: Regulations concerning the Laws and Customs of 
War on Land 1907) or the GC of 1949. In fact, the word ‘environment’ does not 
even appear in these treaties. International law does, however, recognise that 
parties to a conflict are responsible for protecting the environment and mini- 
mising harm to it. This obligation is codified in a few international legal instru- 
ments, including the additional protocols to the GC of 1949 and the Protection 
of Victims of International Armed Conflicts (Protocol I) of 1977, which address 
the protection of the natural environment during armed conflict.’ 


9 ‘Article 55 - Protection of the natural environment: 

1. Care shall be taken in warfare to protect the natural environment against wide- 
spread, long-term and severe damage. This protection includes a prohibition of the use 
of methods or means of warfare which are intended or may be expected to cause such 
damage to the natural environment and thereby to prejudice the health or survival of 
the population. 

2. Attacks against the natural environment by way of reprisals are prohibited’ 
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The ICC, which is the principal international judicial body to investigate and 
prosecute individuals for the gravest crimes of concern to the international com- 
munity, currently recognises four core international crimes: 


1. Genocide as acts committed with the intent to destroy, in whole or in part, a 
national, ethnical, racial, or religious group. 

2. Crimes against humanity as widespread or systematic attacks against civilian 
populations, including acts such as murder, torture, enslavement, and others. 

3. War crimes as grave breaches of the laws and customs of international armed 
conflicts. 

4. The crime of aggression as the planning, preparation, initiation, or execution 
of an act of aggression by a state against another state. 


While the ICC can prosecute for environmental crimes, this is only possible 
within the context of these four crimes mentioned above, and only during war. 
It does not place any legal restrictions on legal harms that occur during times of 
peace. In 1998, the destruction of the environment was proposed as an interna- 
tional crime against peace, but ultimately was not adopted as part of the Rome 
Statute (1998) due to political factors (the reluctance of major powers to stop 
various weapons tests). The latter document includes genocide, crimes against 
humanity, war crimes and the crime of aggression. 

At the moment, the concept of ecocide is not formally recognised as an inter- 
national crime under the framework of international law. However, there has 
been growing interest and discussion around the idea of recognising ecocide 
as an international crime to hold individuals and corporations accountable for 
environmental harm.” Efforts to recognise ecocide as a fifth core international 
crime are based on the belief that environmental harm should be considered on 
a par with other international crimes due to its potentially catastrophic impact 
on humanity and the planet. 

In December 2019, at the ICC in the Hague, Vanuatu’s ambassador to the EU 
formally proposed to amend the Rome Statute (Statement by H. E. John H. Licht 


10 In 2021, the European Commission produced a proposal for a Directive of the 
European Parliament and of the Council on the protection of the environment 
through criminal law and replacing Directive 2008/99/EC, In 2023 In 2023 the 
European Parliament's Committee on Legal Affairs made a report on the proposal 
for a directive of the European Parliament and of the Council on the protection of 
the environment through criminal law and replacing Directive 2008/99/EC with an 
amendment of the new Article 3a: ecocide https://www.europarl.europa.eu/doceo/ 
document/A-9-2023-0087_EN.html. 
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2019), the treaty that established the International Criminal Court, to include 
ecocide as the fifth international crime. The proposed amendment aims to hold 
individuals, including corporate executives, accountable for actions that cause 
severe environmental damage. Changing the Rome Statute would require a two- 
thirds majority among the 123 countries that have ratified the treaty (according 
to the ICC 2023 data), so many countries’ political will and international coop- 
eration are required, which poses a challenge. 


3.2.2. The Concept of Ecocide 


The term ecocide is derived from the Greek word oikos (house or environment) 
and the Latin word caedere (to kill or destroy). It was first coined in the 1970s 
by Arthur Galston, an American plant biologist and chair of the Department 
of Botany at Yale University, in the context of discussing the use of herbicides 
in warfare and their impact on the environment at the Conference on War 
and National Responsibility in Washington (Weisberg, B., 1970). Ecocide in 
Indochina. Canfield Press, San Francisco.). The term ecocide became widely rec- 
ognised in 1972 at the UN Stockholm Conference on the Human Environment, 
when Olof Palme, then the Prime Minister of Sweden, called the Vietnam War an 
example of ecocide in his opening speech (Bjork, 1996, p. 15). In 1973, Richard 
A. Falk proposed his draft Ecocide Convention. In this convention, the following 
definition of ecocide was proposed - ‘any of the following acts committed with 
intent to disrupt or destroy, in whole or in part, a human ecosystem: 


(a) The use of weapons of mass destruction, whether nuclear, bacteriological, 
chemical, or other; 

(b) The use of chemical herbicides to defoliate and deforest natural forests for 
military purposes; 

(c) The use of bombs and artillery in such quantity, density, or size as to impair 
the quality of soil or to enhance the prospects of diseases dangerous to 
human beings, animals or crops; 

(d) The use of bulldozing equipment to destroy large tracts of forest or crop- 
land for military purposes; The use of techniques designed to increase or 
decrease rainfall or otherwise modify weather as a weapon of war; 

(e) The forcible removal of human beings or animals from their habitual places 
of habitation to expedite the pursuit of military or industrial objectives’ 
(Falk 1973, p. 12). 


In April 2010, a proposal for an international ecocide law was submitted to the 
UN Law Commission by UK-based lawyer Polly Higgins (2010), who proposed 
to define the Crime of Ecocide as: 


198 Challenges for Specific Fields of Law in the Context 


‘Acts or omissions committed in times of peace or conflict by any senior person within 
the course of State, corporate or any other entity’s activity which cause, contribute to, 
or may be expected to cause or contribute to serious ecological, climate or cultural loss 
or damage to or destruction of ecosystem(s) of a given territory(ies), such that peaceful 
enjoyment by the inhabitants has been or will be severely diminished. 


1. To establish seriousness, impact(s) must be widespread, long-term or severe’ 
(Higgins, ca. 2010). 


David Zierler’s 2011 book, The Invention of Ecocide, also gives a historical 
account of how the use of herbicidal warfare in the Vietnam War resulted in a 
movement of scientists who advocated for ecocide to be recognised as an inter- 
national crime. 

In 2017, Laurent Neyret et al. proposed a Draft Convention against and 
offered the following definition: 


‘1. For the purposes of the present Convention, Ecocide means intentional acts 
committed as part of a widespread or systematic attack on the security of the 
planet, as follows: 

a. release of radioactive (‘ionising’) substances; 

transport or disposal of waste; 

factory production of dangerous substances; 

production, transport, etc. of radioactive substances; 

destruction, possession or capture of wild flora or fauna, whether pro- 

tected or not; 

f. other acts of a similar nature which threaten the security of the planet? 


ono g 


Thus, the term ecocide, without one coherent definition, has been well under- 
stood since the 1970s. 

In 2023, several notable mentions of ecocide were not purely theoretical 
and involved individuals other than scientists and environmentalists. In June 
2023, Ukrainian President Volodymyr Zelensky called the destruction of the 
Nova Kakhovka damn an example of brutal ecocide. Suddenly, ecocide became 
an international issue discussed in many countries, as well as in international 
organisations such as EU institutions. Therefore, there was another chance to 
discuss it as a necessary norm of international law. 


3.2.3. The Path Towards International Law Recognising Ecocide as an 
International Crime 


As discussed above, the framing of environmental damage known as ecocide can 
be traced back to the 1970s, when it emerged in response to the environmental 
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atrocities caused by the use of herbicides such as Agent Orange in the Vietnam 
War. Since then, attempts to respond to large-scale environmental destruction have 
included Professor Richard A. Falk’s draft of an International Convention on the 
Crime of Ecocide in 1973. Debates over whether to criminalise environmental 
destruction in the report of the International Law Commission entitled ‘Draft Code 
of Crimes Against the Peace and Security of Mankind’ (1996) were developed in the 
1990s (this document was eventually to become the Rome Statute, adopted in 1998 
and entering into force on 1 July 2002). 

Until now, perhaps the most significant initiative to create a new norm of inter- 
national law occurred in 1991; then, the International Law Commission created the 
Draft Code of Crimes Against the Peace and Security of Mankind. This contained. 
twelve crimes, which included an environmental crime: 


‘Article 26 Willful and Severe Damage to the Environment 
An individual who willfully causes or orders the causing of widespread, long-term and 
severe damage to the natural environment shall, on conviction thereof, be sentenced? 


However, this article was withdrawn from the final version of the Draft Code of 
Crimes Against the Peace and Security of Mankind. It did not become part of the 
Rome Statute or an international crime due to the abovementioned political reasons. 

Given the likely political challenges associated with actually introducing and 
implementing a new international crime into the Rome Statute (ie., this will 
depend on the political consensus of more than 120 countries - the signato- 
ries and parties of the Rome Statute), it is worth reviewing how prosecuting the 
crime of ecocide could be possible in the International Criminal Court. 

For example, in 2008, the ICC prosecutor charged Omar Al-Bashir (Prosecutor 
v. Omar Hassan Ahmad Al Bashir (2010) para. 34) with genocide under Article 
6(c) of the Rome Statute,!! noting the connection between genocide and the 
deliberate destruction of the environment by systematically destroying proper- 
ties and vegetation, leading to the pollution of water sources by the militia and 
the Janjaweed in Darfur. 

In the jurisprudence of the ICC, the possibility to frame environmental crimes 
as crimes of aggression, or the ‘use of armed force by a State against the sovereign 
territorial integrity or political independence of another State’ can also be iden- 
tified. The initial inquiry into NATO’s bombing campaign against Serbian mili- 
tary positions in 1999 examined aggression-related environmental harm (Final 


11  ‘(c) Deliberately inflicting on the group conditions of life calculated to bring about 
its physical destruction in whole or in part. 
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report to the Prosecutor 2000), but no criminal case followed, and the ICC did 
not assess what kind of environmental damage can be considered excessive. 

On 22 June 2021, a group known as the Independent Expert Panel for the 
Legal Definition of Ecocide officially launched what they described as a ‘practi- 
cal and effective definition of the crime of ecocide. The twelve members of this 
panel - lawyers from around the world with backgrounds in criminal, envi- 
ronmental, and climate law - expressed their hope that the ‘proposed defini- 
tion might serve as the basis of consideration for an amendment to the Rome 
Statute of the International Criminal Court. As they argued, ‘the time has come 
to extend the protections for serious environmental harm. Ecocide, as they envi- 
sioned it, would form a new distinct international crime, defined thus: ‘For the 
purpose of this Statute, ecocide means unlawful or wanton acts committed with 
knowledge that there is a substantial likelihood of severe and either widespread 
or long-term damage to the environment being caused by those acts’ (Stop 
Ecocide Foundation 2021, p. 5). 

Jérôme de Hemptinne summarised three reasons in support of marking eco- 
cide as the ‘fifth international crime’: 


First, the ‘safety of the planet’ is increasingly recognised as being among the core ‘supra- 
national’ values and interests that must be protected internationally. This is evidenced 
by the fact that Ecocide is often referred to as being ‘of concern to the international 
community as a whole. Second, the massive exploitation and destruction of natural 
resources usually transcend national borders by involving or affecting the interests 
of several States. To stop these exploitation and destruction, coordinated action at 
the international level is required. Third, committing environmental criminality on a 
massive scale usually threatens peace and security, like any other international crime. 
(Hemptinne 2022) 


However, even if many states and politicians agree with the abovementioned 
reasons, introducing a new crime to the Rome Statute is not straightforward. 
Furthermore, it would be frivolous to assume that criminalisation will offer an 
effective response to environmental destruction by itself, as the criminalisation 
of the current four core international crimes (genocide, crimes against humanity, 
war crimes, and crimes of aggression) does not prevent them entirely. 

Another aspect of the popularity of codifying ecocide could be its criminal- 
isation through national laws. Individual countries have their own rules and 
regulations to prevent such harm (ecocide is officially a crime in 10 countries). 
Vietnam, as a consequence of its experiences during the harmful Vietnam War, 
was the first country to include the crime of ecocide in its domestic law; other 
countries also have domestic ecocide laws, including France, Ecuador, Ukraine 
and Russia. Certainly, there is an amplified interest in ecocide crimes at the 
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national level. However, this interest is still limited, and very little or no judicial 
practices concern the investigation and prosecution of ecocide perpetrators. 

At the level of the EU, in its resolutions on Human Rights and Democracy 
in the World 2019 and the EU Biodiversity Strategy for 2030, the European 
Parliament voted to urge ‘the EU and the Member States to promote the rec- 
ognition of Ecocide as an international crime under the Rome Statute of the 
International Criminal Court’ (European Parliament resolution of 20 January 
2021, para. 1) and the European Commission proposed the revision of the 
Directive 2008/99/EC on the protection of the environment through criminal 
law (hereafter - the Environmental Crime Directive) (Proposal for a Directive 
of the European Parliament and of the Council on the protection of the environ- 
ment through criminal law and replacing Directive 2008/99/EC of the European 
Parliament and of the Council of 19 November 2008 on the protection of the 
environment through criminal law). Here, ecocide is defined as ‘any conduct 
<...> committed with intent, which may cause, or substantially contribute to 
causing, severe and long-term damage or severe and irreparable or irreversible 
damage to an ecosystem or ecosystems in the natural environment. 

While definitions have differed due to authors, eras or circumstances, propo- 
nents of the specific crime of ecocide have been united by the belief that existing 
criminal laws are insufficient to address environmental crimes. Environmental 
activists, ecocide campaigners and others concerned about the global envi- 
ronment argue that mass environmental destruction (in biodiversity destruc- 
tion wars, such as the hostilities in the Democratic Republic of the Congo (UN 
Environment Programme 2018), the Republic of Côte d'Ivoire (UN Environment 
Programme 2015), Ukraine (UN Environment Programme 2023; Pereira et al. 
2022) or Gaza (Environment Programme 2021)) will continue until a global law 
is in place. While there may be variations in specific definitions, it could be sum- 
marised that ecocide generally refers to large-scale environmental impacts that 
result from harmful activities that cause profound or irreversible damage. The 
most important parts of the term ecocide could be divided into three: first, the 
environmental impact; second, activity that causes damage to nature; and third, 
the damage to nature itself. This is a complex and multifaceted concept with 
various definitions and interpretations, but its core idea is the severe harm or 
destruction of ecosystems due to human actions. 


3.2.4. Ecocide as a Crime of the State 


The idea of ecocide as a crime of the state would involve holding governments 
and their representatives accountable for actions or omissions that result in 
extensive environmental impact. 
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Using the ICC system to prosecute ecocide has a significant disadvantage - 
only individuals can be charged with crimes under the Rome Statue. In war- 
time situations mentioned above (in the Democratic Republic of the Congo, 
the Republic of Côte d'Ivoire or Ukraine) or in times of peace (for example, oil 
extraction in Canada (Stockholm Environment Institute 2020) and mining in 
Venezuela (Unit 2023)), the crime of ecocide was or is being committed by cor- 
porations or even states. 

Another disadvantage is that the jurisdiction of the ICC does not cover the 
whole world - only 123 states have accepted its jurisdiction. Some of the largest 
countries have not, such as China, the USA, India, and Russia. For instance, in 
the context of the destruction of the Nova Kakhovka damn (Ukraine) by Russia, 
it would be exceedingly difficult to hold the Russian government and its repre- 
sentatives accountable. 

Without the international legal norm of ecocide, it is difficult to see how a 
state could be prosecuted at the international level as a perpetrator of ecocide. 
National laws or even the proposals of international organisations (for exam- 
ple, the European Commission's proposal for revising the Environmental Crime 
Directive) include only the liability of natural and legal persons. At the same 
time, the increasing number of activities that entail risks of environmental dam- 
age with transboundary and global impacts (e.g., pollution) raise questions 
about principles and criteria governing states’ responsibility for environmental 
damage. There is a need to identify, harmonise and develop the principles of 
international law applicable to responsibility and liability in the context of envi- 
ronmental damage. 

There are other ways in which a state could potentially be prosecuted for envi- 
ronmental damage, such as diplomatic efforts to resolve the matter amicably. 
This can include negotiations, discussions, or diplomatic pressure to encourage 
the state to rectify its actions. However, it is tough to foresee whether diplomatic 
means would be effective and how long they would take; this would also depend 
on states’ relationships and past events. Diplomatic and economic sanctions can 
be used as pressure tactics to compel a state to address its environmental crimes. 

Regarding environmental disputes involving states, the ICJ can hear cases 
in which one state alleges that another state has violated its international legal 
obligations concerning the environment (Statute of the ICJ 1945, Art. 34). This 
might involve issues such as transboundary pollution, disputes over shared nat- 
ural resources, or disagreements regarding the interpretation and application of 
international environmental agreements. However, it is important to understand 
that the role of the ICJ is to resolve disputes between states, and it can only do so 
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if both parties involved agree to its jurisdiction. States are sovereign entities that 
can choose whether to participate in proceedings. Additionally, ICJ decisions 
are typically related to providing remedies for disputes, such as compensation or 
injunctive relief, rather than imposing criminal sanctions. 

Another way in which state responsibility arises from regional agreements is, 
for example, if an EU Member State is responsible for environmental damage 
in another Member State. These actions might breach EU environmental laws. 
Those cases could potentially fall within the jurisdiction of the CJEU; this would 
be resolved similarly in other regional organisations. 

Another option may involve one state prosecuting another at the national 
level, but this is a complex and often politically sensitive procedure. The prin- 
ciples of state sovereignty and international law play a significant role in these 
cases. Therefore, such prosecutions are relatively rare and involve cases of 
extreme gravity, such as acts of aggression or gross human rights violations. 
Additionally, specific legal procedures and requirements can vary widely among 
countries. First of all, in order to initiate proceedings against another state there 
must be a legal basis under domestic law for doing so; national laws must permit 
the prosecution of foreign states or their officials for the alleged offences. Then, 
the state must clearly define the offences or actions for which it is seeking pros- 
ecution, gather substantial evidence to support these allegations, and determine 
the appropriate legal jurisdiction to hear the case. In some cases, this may be the 
state’s domestic criminal courts, while in others, it may involve specialised courts 
or tribunals explicitly established for certain types of offences. After a court or 
tribunal renders a judgment that a state has violated the national legislation of 
another state, the most challenging part can be enforcing that judgment due to 
state sovereignty and political or other motives. 

Another possibility is to mobilise wide public attention and international civil 
society organisations to raise awareness about the environmental crimes com- 
mitted by the state; this could be used to stop a state. 


3.2.5. Interim findings 


After evaluating possible definitions of ecocide, another new option could be 
proposed that covers all of its essential aspects: ecocide is the wilful and sys- 
temic act of severe harm, damage, or destruction of natural ecosystems, includ- 
ing but not limited to terrestrial, aquatic, and atmospheric systems, resulting 
from human activities, whether direct or indirect, that significantly disrupt the 
ecological balance, endanger the continuity of species, or threaten the well-being 
of present and future generations. Of course, ecocide encompasses actions that 
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violate international environmental agreements, customary international law, 
and the fundamental principles of environmental protection. 

In order to recognise ecocide as a crime under international law, it is neces- 
sary to ensure the following main aspects: 


(a) Advocacy and awareness: environmental activists and organisations, such as 
the Stop Ecocide Foundation, have been working to raise awareness of eco- 
cide and promote its recognition as an international crime. Public support 
and engagement are crucial to driving this initiative forward. 

(b) Legal formulation: proposals and draft codes have been put forward to 
define and codify ecocide as a crime under international law. The draft 
law should outline ecocide, ensuring accountability for state and corpo- 
rate actors, addressing issues of sovereignty and jurisdiction, and providing 
potential penalties for those found guilty. 

(c) Political will and international cooperation: the recognition of ecocide as 
an international crime requires support and cooperation from the inter- 
national community. Countries must come together to agree on the legal 
framework. 

(d) Ratification and enforcement: if an agreement is reached and a legal frame- 
work is established, countries need to ratify and incorporate this new law 
instrument into their national legal systems. Effective enforcement and 
exercise would then become a key aspect of making ecocide a meaningful 
deterrent against large-scale environmental destruction. 


3.3. Lay Participation in Ukrainian Court Proceedings During 
Russian Aggression: Constitutional Aspects 


3.3.1. Context 


Article 1 of Ukraine’s Constitution states that “Ukraine is a sovereign and indepen- 
dent, democratic, social, and state which upholds the rule of law (Constitution of 
Ukraine 1996). Thus, the constitutional principle of the rule of law is enshrined 
in the Ukrainian Constitution, which implies that states have a duty to guarantee 
human rights and freedoms. One way to help ensure this is through the estab- 
lishment and functioning of a transparent and efficient judiciary. Such a judicial 
system is one of the means of achieving justice, which is, among other things, an 
integral part of the fundamental principle of the rule of law. It is noteworthy that 
the core function of the judiciary in Ukraine, which is to protect human rights 
and freedoms, is carried out by judges together with lay judges (a mixed court 
model) in the administration of justice, who, among other things, do not have a 
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legal education. The Constitution of Ukraine uses the term npucaxni, which can 
be translated into English as either lay judges or jurors, depending on the context 
(Wegen and Shepel 2020, p. 21). 

It is worth mentioning that the Republic of Lithuania also intends to intro- 
duce a form of lay participation, i.e., lay judges (a mixed court model), into its 
system of justice (Draft Law on Amendments of the Constitution of the Republic 
of Lithuania 2019). Thus, the identification of the most optimal and rational 
modern model of general lay participation in response to the real intention to 
introduce a form of lay participation in Lithuanian court proceedings deter- 
mines the need to analyse the models of other countries. In the present case, 
it is expedient to analyse the legal regulation of a state defending itself against 
aggression with regard to lay participation and to assess the functioning of this 
institute in such a context. 

Although a lot of research has been carried out as regards the institute of 
lay participation in Ukraine (Tytych 2022, Dronova 2015, Savva 2021, Wegen 
and Shepel 2020), the constitutional and ordinary regulation of lay participa- 
tion has been studied insufficiently, and the lay participation model has not 
been duly identified. Moreover, little research has been carried out regarding 
the functioning of this institute in the conditions of the current war of aggres- 
sion. It is noteworthy that most of the constitutions of the member states of 
the Council of Europe, including Ukraine, enshrine some form of lay partici- 
pation in the administration of justice. In this regard, it is worth noting again 
that Lithuania intends to introduce a form of lay participation, i.e., lay judges 
(a mixed court model). Various authors have analysed the involvement of lay 
participation in the administration of justice in Ukraine. However, there is a 
lack of assessment of the constitutional and ordinary regulation of lay judges 
(often referred to as jurors) during times of aggression, and, respectively, the 
functioning of the model of lay participation in the administration of justice in 
such circumstances. Therefore, in order to find the most optimal and rational 
model of lay participation, a study of a legal system such as that of Ukraine, 
which is defending its sovereignty in the context of aggression, is appropri- 
ate, including a detailed analysis of the legal regulation. This context is what 
determines the novelty and necessity of such research in legal science, and that 
which is presented in this chapter. Thus, it is doubly noteworthy to emphasise 
the importance of this research because - according to Vitaliy Tytych (2022), an 
expert, attorney at law, insider and witness to the situation in Ukrainian courts 
during this aggression - there is an urgent need to introduce a real and effective 
mechanism for involving the people in the administration of justice, which has 
long been the focus of Ukrainian experts. This need is caused by a new aspect 
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that has emerged: future trials in cases of international crimes related to Russia’s 
aggression (war crimes, genocide, etc.). 

This chapter analyses the lay participation model in Ukraine in order to 
reveal its functioning in the context of aggression. It examines the constitutional 
and ordinary regulations for lay participation in Ukraine, further assesses its 
strengths and weaknesses, and, lastly, provides an overview of the practical func- 
tioning of the lay participation model in the context of aggression. The chapter 
looks into the data obtained from scientific research on lay participation in the 
administration of justice, which is based on qualitative research, thematic analy- 
sis, document selection for data collection, and document content analysis. 

Firstly, the Ukrainian lay participation model will be analysed, highlighting 
its positive and negative elements; secondly, cases related to lay participation in 
the administration of justice during aggression will be examined. 


3.3.2. The Model for the Participation of Lay Judges in the 
Administration of Justice in Ukraine 


It would be appropriate to start with the observations of the model for the par- 
ticipation of lay judges in the administration of justice in Ukraine by considering 
Tytych (2022), the abovementioned expert, insider and witness to the situation 
in Ukrainian courts during this aggression. According to him, national law 
indicates that trials in Ukraine are conducted by jurors: they are the institute 
of democracy in Ukraine enshrined in the Constitution and in the Law on the 
Judicial System and the Status of Judges (2010, hereafter - Law on the Judicial 
System). Although such a trial is called a jury trial, indeed this is not in the sense 
of case/common law, i.e., it is not a classic jury trial as in the USA or the UK, 
where the system operates with separate panels, the jury independently renders 
a verdict to the accused, and the judge determines the sentence. A jury trial in 
Ukraine is conducted by joint panels, i.e., the decision is made by jurors together 
with professional judges. 

These observations provided by Tytych can be objected to in one aspect, i.e., 
that the term npucazcni enshrined in the Constitution of Ukraine corresponds 
to the concept of jurors (jury trial). It can be assumed that, as stated by Shepel, 
npucaxni can be translated into English as either lay judges or jurors, depend- 
ing on the context (Wegen and Shepel 2020, p. 21). However, a closer look at 
the Ukrainian lay participation model shows that lay participation in Ukraine 
is more in line with the institute of lay judges (mixed court) than that of jurors 
(jury trial). A mixed court containing lay judges normally hears cases with judges 
in the panel, and decides on both matters of fact and the application of the law. 
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Jurors or a jury trial, where jury members are not part of the judicial panel, has 
jurors sit separately from the judge and make decisions only on specific issues 
of fact, usually in establishing guilt. Inter alia, Tytych (2022; Blacksmith et al. 
2018, p. 37) also confirmed that such jury trials are, in fact, complete copies of 
the Soviet courts, which contained people's assessors or lay assessors. Thus, it can 
be concluded that, in fact, the Ukrainian court system does not have jurors, but 
has the institute of lay judges, who are sometimes called lay assessors (people’s 
assessors). Other researchers, e.g., Savva, support the latter position (Blacksmith 
et al. 2018, p. 9). Thus, the term lay judges is further used in this chapter to reveal 
the form of lay participation in Ukraine. 

Articles 124(5), 127(1), and 129(4) of the Constitution of Ukraine prescribe 
that justice should be administered by lay judges (npucasnux) in cases deter- 
mined by law. Thus, as can be seen, lay participation in the administration of 
justice is a constitutional principle. These provisions are also incorporated into 
the Law on the Judicial System (Art. 1(2), 5(3), and 15(1)). 

The Law on the Judicial System provides a chapter not only for judges, but 
also for lay judges (i.e., Chapter III), which sets out the requirements for them 
and describes their status, rights and duties, and the procedure of their selection. 
Thus, according to Article 65, a lay judge must: be a citizen from 30 to 65 years 
of age (a questionably justifiable restriction), speak Ukrainian, and permanently 
reside in the territory to which the jurisdiction of the relevant district court 
extends. Nevertheless, to ensure impartiality, it is prohibited to hold certain posi- 
tions, such as in the state service, advocacy, notary office, law enforcement, local 
administration, or military service. A lay judges health must also allow them to 
perform their duty, e.g., the person must have full legal capacity, and must not 
suffer from chronic, mental, or other illnesses. It is obvious that such a person 
must be of impeccable reputation, i.e., must not have an unexpunged criminal 
record or any administrative sanctions that were imposed during the previous 
year for any corruption offence. 

It is noteworthy that in the case of Ukrainian judges, the concept of their 
impeccable reputation is understood differently than that of lay judges, i.e., 
judges must declare that they have committed no corruption offences (Art. 62(2) 
(3)), including not having administrative sanctions for corruption offences. 
Thus, unlike lay judges, a judge cannot have a criminal record at all, regardless 
of whether it is expunged or not. On the other hand, as can be seen, a lay judge 
can be sentenced for a corruption offence, but it is important that this was not 
during the previous year; i.e., 1 year after their conviction, such a person has the 
opportunity to participate in justice. This is an important distinction between 
the legal status of a judge and a lay judge. 
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It is generally accepted in the countries of the Western legal tradition that the 
statuses of judges and lay judges should be equal, including that both should 
have an impeccable reputation. This avoids judgments by the ECtHR involv- 
ing a violation of Article 6 of the ECHR (1950, ECHR). However, an innovative 
approach towards the legal status of lay judges is emerging in modern society. 
Danish scholars note that there is a problem in terms of legal certainty when 
people are convicted by those who do not represent the population (Minke 2023, 
p. 32). To avoid the problem of legal uncertainty for citizens, it is necessary that 
lay judges should come predominantly from the social groups that usually end 
up in court (Bonnez 2023, p. 33). This is particularly important when there is 
no hard evidence in a case, because different rules of conduct apply in different 
walks of life and the judge must understand what is happening in that society 
(Bonnez 2023, p. 32). The legal uncertainty created by such actions may vio- 
late the constitutional principle of the rule of law, which threatens states which 
uphold the rule of law (Minke 2023, p. 31). 

It should be noted that according to Article 64(1) of the Law on the Judicial 
System, a list of lay judges who meet the abovementioned requirements of Article 
65 of this law and have given their consent to serve as lay judges is approved by 
the local councils upon the submission of the Judicial Administration. According 
to Article 64(5), after the list of lay judges has been approved, it shall be sent to 
the respective district court by post, and also in electronic form. It is noticeable 
that the duties of lay judges are voluntary. Furthermore, the fact that the selec- 
tion of one of the members of the judicial panel, i.e., lay judges, involves the 
participation of local councils, the election of which is a political process through 
which local political power is administered, may lead to a risk of the violation 
of the principle of the independence of the judiciary, and of judges. The fact that 
only the law, not also the Constitution, guarantees the independence and invio- 
lability of lay judges when they administer justice, can also contribute to the risk 
of violation of the principle of the independence of the judiciary, and of judges. 

Accordingly, only those citizens who are included in the list approved for 
three years by the decision of the relevant local council can administer justice. 
According to Article 67(2) of the Law on the Judicial System, the selection of 
citizens to be invited to participate in the administration of justice as lay judges 
shall be carried out by means of an automated system. It should be explainable 
that such lists are forwarded to the court, where the personal composition of the 
judicial panel in proceedings with lay judges’ participation should be defined 
by the court’s automatic system of random document circulation (Dronova 
2015). Article 63(1), which establishes the status of lay judges, states that a lay 
judge, in cases defined by the procedural law, and with their consent, decides 
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cases as part of the court together with the judge. Article 68(1-4) establishes the 
guarantees of lay judges’ rights. Lay judges shall be remunerated for the time 
spent performing their duties in the court, with compensation calculated on the 
basis of the salary rate of a local court judge, and taking into account the hours 
actually worked in the manner prescribed by the Judicial Administration. Lay 
judges shall be reimbursed for travel and accommodation expenses, and shall 
be paid a per diem allowance. Lay judges shall keep all guarantees and privileges 
provided by law at the place of their principal employment for the duration of 
their duties in the court. Time spent by lay judges performing their duties in 
the court shall count towards all types of employment records. A lay judge may 
not be dismissed or transferred to another position without their consent while 
performing their duties in court. Statutory guarantees of the independence and 
immunity of judges shall apply to lay judges for the duration of their duties in 
the administration of justice. Upon a reasoned request by a lay judge, they may 
benefit from security measures even after completing their duties. 

In addition to legally guaranteed rights, lay judges also have duties. Article 
63 (2) of the Law on the Judicial System states that lay judges shall perform the 
duties specified in Article 56 (7) (1), (2), (4-6). The duties of lay judges set out in 
these provisions of the Law on the Judicial System relate to: fairness, impartiality, 
and obedience to the law in considering cases; observance of the rules of judicial 
ethics; respect for the participants in the judicial process; respect for the principle 
of confidentiality; and, as mentioned above, anticorruption activities. Obviously, 
these are not the only duties of lay judges, as they also have to appear at the court 
hearing earlier than other attendees, because the non-appearance of a lay judge 
without valid reasons is considered contempt of court (Art. 67 (6)). They also 
have to submit an annual electronic declaration of assets and income. It should 
be noted that lay judges must obtain an electronic digital signature in advance 
in order to fill out the declaration. Deliberate non-declaration of information 
or the publication of inaccurate information is a corruption offence for which 
administrative and criminal liability is provided (Art. 366' of Law on Prevention 
of Corruption 2014; Exexmponne dexnapyeanna npucawnumu 2022). 

In order to further clarify the content of the model of lay participation in 
Ukraine, it is appropriate to provide an analysis of the legislative regulation on 
the grounds and procedure for the dismissal of lay judges provided for in Article 
66 of the Law on the Judicial System, as well as an analysis of the duties of the 
latter in the course of the court proceedings provided for in Article 67 of the 
Law on the Judicial System. Article 66 of this law establishes grounds and pro- 
cedures for relieving lay judges from their duties. Undoubtedly, a person shall 
be relieved from the duties of a lay judge upon their request submitted before 
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they begin performing these duties (Art. 66 (3)), as well as in the case as a result 
of recusal (self-recusal) in a particular case in the manner prescribed by proce- 
dural law or upon a proposal of the presiding judge (Art. 66 (4)). It is clear that 
the chairperson of the court has the right to dismiss a lay judge who does not 
meet the requirements mentioned above as established in Article 65. Moreover, 
the chairperson of the court shall relieve a lay judge from their duties in the 
following cases: a person who is on maternity leave, or childcare leave, as well 
as a person who has children of preschool or primary school age or supports 
children with disabilities or elderly family members; a person who is the head 
or deputy head of a local authority; a person who, due to their religious beliefs, 
finds it impossible to participate in the administration of justice; or any other 
person, if the chairperson of the court finds the reasons offered by them compel- 
ling (Art. 66 (1)). 

Article 67 of the Law on the Judicial System establishes the involvement of lay 
judges in performing their duties in the court. The court shall involve lay judges 
in the administration of justice in turns, for a period not exceeding 1 month 
per year, except in cases where the extension of this period is due to the need to 
complete hearings in a case that started with their participation (Art. 67(1)). The 
court shall send to the lay judge a written invitation to participate in the admin- 
istration of justice not later than seven days before the beginning of the court 
hearing. The invitation shall contain information on the rights and obligations of 
the lay judge, the requirements which they must meet, as well as the grounds for 
being relieved from their duties. Simultaneously, when sending the invitation, a 
written notice shall be sent to the employer about the individual being involved 
as a lay judge (Art. 67(3)). Involving lay judges in performing their duties in 
court and summoning them shall be carried out in the manner prescribed by 
procedural law (Art. 67(4)). The employer shall be obliged to grant the lay judge 
a leave of absence while they are performing their duties in the administration 
of justice. Refusal to provide a leave of absence shall be deemed to constitute 
contempt of court (Art. 67(5)). 

After having reviewed the model of lay participation in Ukraine, we can see 
the weaknesses of this model related to the system of selection of lay judges, 
when the local political authorities participate in the selection of lay judges. 
The unequal legal status of lay judges compared to judges can also be observed, 
which affects the independence of the courts and the effort to restore trust in this 
branch of governance, i.e., the power of the judicial branch. One of the essential 
requirements for ensuring the independence of the courts is the procedure for 
appointing judges or lay judges. An independent judicial body, i.e., the Council 
of Judges (Ukr. Padu cyddue), should take part in the selection of npucancni. 
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In democracies, this independent judicial body, as a counterweight to the exec- 
utive (the President), is usually involved in the selection of judges. Therefore, 
the constitutional regulation could be improved by enshrining this institution 
in the Constitution and by wording the constitutional provision as follows: ‘the 
appointment and dismissal, legal status, and guarantees of independence of lay 
participants shall be established by law. Such a constitutional amendment is 
necessary in order to ensure the equal legal status of judges and lay judges in 
judicial proceedings. Currently, lay judges have the status of officials, which is 
provided in criminal law. Moreover, the Constitution should not provide for a 
specific form of lay participation in court proceedings (lay judges/jurors), i.e., 
npuca»ni, as is currently the case in the Ukrainian Constitution. The reason for 
this proposal - i.e., the participation of the citizens of the Republic of Ukraine 
in the administration of justice in accordance with the procedure established by 
law - is that if there was a need to improve or change the model of lay participa- 
tion and the Constitution, it would not provide for a specific form, including its 
extent (i-e., in what cases and at which instance lay participants should take part 
in the proceedings), then there would be no need to amend the Constitution. On 
the other hand, an important positive aspect is that the institution of lay partic- 
ipation in Ukraine is regulated at the legislative level, with a distinct regulation 
specific to it. Having discussed the model for the participation of lay judges in 
the administration of justice in Ukraine, the following sub-chapter will reveal 
the legal regulation of cases involving the participation of lay judges in court 
proceedings during the current aggression, focusing on several examples. 


3.3.3. The Participation of Lay Judges in the Administration of 
Justice in Ukraine During Russian Aggression 


First of all, it is necessary to emphasise the importance of research on the partic- 
ipation of lay judges in the administration of justice in Ukraine during the cur- 
rent aggression. As has been mentioned above, according to Tytych (2022), an 
attorney at law, insider, and witness to the situation in Ukrainian courts during 
this period of aggression, the need to introduce a real and effective mechanism 
for involving the people in the administration of justice has long been the focus 
of Ukrainian experts. Presently, a new aspect of the participation of lay judges in 
the administration of justice in Ukraine has emerged, i.e., the future administra- 
tion of justice in cases of international crimes related to Russian aggression (i.e., 
war crimes, genocide, etc.). 

Thus, this sub-chapter discusses the participation of lay judges (npucancnux) 
in the administration of justice in Ukraine during this aggression. It should also 
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be emphasised that Article 64(2) of the Law on the Judicial System mentions the 
possibility of involving lay judges in commercial cases, i.e., ‘A list of lay judges for 
hearing commercial cases shall be approved in the manner prescribed by law 
from among the persons who meet the requirements of Article 65 and have given 
their consent to serve as lay judges. However, according to Tytych (2022), there 
is currently no legislation establishing such a procedure. In fact, lay judges work 
exclusively in criminal proceedings. 

It is important to note that, as mentioned by Tytych (2022), there is no sep- 
arate legal regulation for commercial cases (e.g., bankruptcy cases, cases in dis- 
putes between business entities, cases in disputes concerning the privatisation of 
property, etc. in the Commercial and Procedural Code of Ukraine (1991, Artcile 
20). However, in fact, lay judges, together with judges in the panel, decide civil 
cases — including such cases during this period of aggression. There are no spe- 
cific norms in the Civil Code of Ukraine (2003) that establish the institute of lay 
judges, but there are two relevant norms in the Civil Procedural Code of Ukraine 
(2004). According to Article 34(2), in the cases established by this Code, civil 
cases in the courts of first instance shall be considered by a panel of one judge 
and two lay judges, who shall enjoy all the rights of a judge in the administration 
of justice. 

Thus, such a composition of the panel hears civil cases, e.g., on: the restric- 
tion of the civil dispositive legal capacity of an individual, which is, inter alia, an 
extension of the period of validity to recognise a person as incapacitated (e.g., 
The Lviv Shevchenkiv District Court of Lviv, Case No. 466/7097/17); the recog- 
nition of an individual as incapable (e.g., The Sokal District Court of the Lviv 
Region, Case No. 454/2322/21; The Khortytskyi District Court, Zaporozhye, Case 
No. 337/1428/22; The Tyvriv District Court of the Vinnytsia Region, Case No. 145/ 
207/22); the restoration of the civil dispositive legal capacity of an individual, 
including issues of appointment/dismissal of a guardian (e.g., The Kamianets- 
Podilskyi City District Court of Khmelnytskyi Region, Case No. 676/1501/22); the 
recognition of an individual as missing (e.g., The Haysynsky District Court of 
Vinnytsia Region, Case No. 129/1573/20) or declaring them deceased (e.g., The 
Horodotsky District Court of Lviv Region, Case No. 441/1858/21; The Leninsky 
District Court of the city of Poltava, Case No. 553/3316/21); adoption (e.g., The 
Uzhhorod City District Court of the Transcarpathian Region, Case No. 308/4709/ 
22; The Desnyan District Court of the city of Kyiv, Case No. 754/18888/21); pro- 
viding a person with compulsory psychiatric care (e.g., The Khmelnytskyi City 
District Court Khmelnytskyi Region, Case No. 686/707 1/22; The Odessa Suvorovsky 
District Court of Odesa, Case No. 523/3984/22; The Shevchenkivskyi District 
Court of Chernivtsi, Case No. 727/1911/22); and compulsory hospitalisation in 
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an anti-tuberculosis facility (Art. 293(4)). Obviously, at the request of the lay 
judges, they are released from the duties of a lay judge in connection with mili- 
tary service and mobilisation, from 24 July 2022 until its end. In this case, they 
are replaced by another lay judge by automatically selecting from the list lay of 
judges (e.g., The Kotovsky City and District Court of Odesa Region, Case No. 505/ 
928/22; The Vasylkiv District Court of Dnipropetrovsk Region, Case No. 191/3557/ 
21; The Krynychanskyi District Court of the Dnipropetrovsk Region, Case No. 178/ 
425/22). There are cases when, due to the absence of citizens who agreed to be 
lay judges of a particular court, the city council was not able to approve the list 
of lay judges. Under such circumstances, it is impossible to form a court compo- 
sition to consider the above cases. Therefore, the court transfers the case to the 
closest court territorially (e.g., The Zhovtovod City Court of the Dnipropetrovsk 
Region, Case No. 176/950/22). Recusal issues regarding lay judges are decided 
upon the basis of Articles 36 and 40 of the Commercial and Procedural Code of 
Ukraine, which establishes the grounds and procedure for the recusal of judges 
(e.g., The Vyzhnytsky District Court of the Chernivtsi Region, Case No. 713/1098/ 
22, The Pyryatinsky District Court of the Poltava Region, Case No. 544/2074/21). 
Thus, as can be seen, lay judges participate not only in criminal, but also in civil 
proceedings. 

Regarding commercial cases, as mentioned above, it has to be noted that, 
according to Shepel (2019, pp. 4, 7), it is desirable to change the function of lay 
judges in commercial cases, i.e., to change the term ‘lay judges for consideration 
of economic affairs’ into ‘sworn arbitrators’ or ‘lay judges-arbiters. Shepel claims 
that such lay judges should be highly trusted; therefore, it is suggested that the 
list of potential lay judges should not be long (up to 30 people), there should be 
only one for the whole country, and it should include generally recognised and 
well-known specialists. Moreover, according to Shepel, the requirements for lay 
judges should include higher legal education, work experience in the field of law 
for more than ten years, and experience of participation in the consideration of 
cases in international arbitration or an arbitral tribunal. The administration of 
the formation of the list should also take place via the voting of business rep- 
resentatives. Finally, the minimum fee for one lay judge for the decision of a 
case would amount to 38,420 UAH (1,028.56 EUR), plus an award (Shepel 2019, 
pp. 4, 7). 

Other sources state (Wegen and Shepel 2020, p. 21) that in the process of a 
dialogue on the models of a mixed composition court for resolving commercial 
disputes, and as a result of the study of the potential effect of a decision, the fol- 
lowing proposals of experts and business representatives regarding the respec- 
tive legislative regulation were identified: (a) lay judges resolving commercial 
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disputes should be professional lawyers who have competences in various areas 
of legal support for commercial activity (experience in resolving disputes in 
international arbitration must be an advantage), who are well-known experts, 
and who have an impeccable reputation; (b) only disputes with a significant 
property interest where there is a high risk that untrustworthy parties may influ- 
ence the court (corruption risk or possible political influence) should be resolved 
by a mixed court with lay judges in its composition; (c) the reviewing of cases by 
a mixed court with lay judges in its composition should be conducted in courts 
of the appellate instance - this, according to the abovementioned authors, will 
decrease the motivation for using unlawful influence on the court of the first 
instance on the one hand; on the other hand, it will significantly simplify the 
hearing of the cases with the participation of lay judges as it will not require their 
second involvement for reviewing cases; and d) in case of the cassation or revi- 
sion of a decision adopted with the participation of lay judges, the court should 
not have the right to cancel the decision and adopt the new one, and only in case 
there are grounds for cancelling the decision can they direct the case for a second 
hearing to the appellate court with a different composition of lay judges (Wegen 
and Shepel 2020, p. 21). 

Further, it would be appropriate to continue the discussion about lay judges’ 
participation in criminal proceedings. As stated in Article 31(3) of the CCP of 
Ukraine, criminal proceedings in a court of the first instance in respect of crimes 
for the commission of which the punishment of life imprisonment is envis- 
aged shall be conducted by a panel of three judges, and upon the request of the 
accused, by a panel consisting of two judges and three lay judges (npucancnux). 
If a criminal case is heard against several accused, upon the request of at least 
one of the accused, the entire case is heard by a panel consisting of two judges 
and three lay judges. 

It would be necessary in this respect to distinguish the circumstances under 
which a person cannot be sentenced to life imprisonment. Life imprisonment 
shall not be imposed on: persons who committed offences while under eighteen 
years of age; persons over sixty-five years of age; and women who were pregnant 
at the time of the offence or at the time of sentencing; as well as in the cases 
stipulated by Article 68(4) as provided of in Article 64(2) of the CC of Ukraine. 

Furthermore, life imprisonment for the preparation for a crime and the 
attempt to commit a crime shall not apply, except in cases of committing crimes 
against the foundations of the national security of Ukraine as provided for by 
Articles 109-114, against the peace and security of mankind, and against the 
international rule of law provided for by Articles 437-439, Article 442(1) and 
Article 443 as provided of in Article 68(4) of the CC of Ukraine. It is noteworthy 
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that the murder or attempted murder of a judge, lay judge, or their close relatives 
in connection with their activity related to the administration of justice shall be 
punishable by, inter alia, life imprisonment (Art. 379). War crimes punishable 
by imprisonment are those that involve: trespass against the country’s territorial 
integrity and its inviolability (Art. 110(3)); acts of terrorism (Art. 258); the viola- 
tion of the rules of warfare (Art. 438(2)); the use of weapons of mass destruction 
(Art. 439(2)); the use of mercenaries (Art. 447(3)) if they caused the death of 
people or resulted in any other grave consequences; trespasses against the life 
of a statesman or a public figure (Art. 112); actions connected with the premed- 
itated murder of a commander or another person performing military service 
duties (Art. 404(5)); and genocide (Art. 442). 

Thus, lay judges administer justice exclusively in criminal cases in which the 
accused are punishable by life imprisonment in Ukraine. Such legal regulation 
allows us to conclude that lay judges hear complex (resonant) cases. No doubt, 
solving such cases requires good professional training and relevant character 
qualities (Myshchak 2020, pp. 18-19). Vovk (in Zakharchenko 2020) empha- 
sises that it is necessary to create special commissions that would test candidates 
for the presence of logical and critical thinking, a level of basic legal knowledge, 
and skills for stress management. Psychologists and lawyers should work with 
lay judges, help them work effectively, and explain the details of the legal process 
and the rights of all of its participants. A detailed analysis of the information 
surrounding a person must be performed before allowing them to participate in 
the legal process as a lay judge (Zakharchenko 2020). 

Article 30(2) of the Ukraine’s CCP establishes the conditions and procedures 
for criminal proceedings in the court of the first instance in trials by lay judges, 
the procedure for forming a list of lay judges (summoning/selection, deliber- 
ation, and voting for the jurors), and their rights and duties. Article 65(1)(7) 
establishes that lay judges cannot be interrogated as witnesses regarding the 
discussion that arose in the deliberation room during the adoption of the court 
decision, except for in criminal proceedings in cases related to the adoption of 
a judgment or ruling deemed by the judge(s) to be unjust. In addition, the CC 
criminalizes attempts on the life, property, etc., of lay judges. Tytych (2022) 
confirmed that, as of the end of 2022, there has been no participation of lay 
judges in courts on war crimes charges (Art. 438 of CC). As mentioned above, 
Article 438 CC provides for liability for the violation of the laws and rules of 
war. According to Anisimov, Article 438 should be applied from the moment of 
aggression in 2014, and it is not sufficient to apply it only to actions undertaken 
after the declaration of martial law in accordance with Presidential Decree No. 
64/2022 (2022) ‘On the introduction of martial law in Ukraine’ of 24 February 
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2022 (Anisimov 2022). It should be noted that this insight by Anisimov was 
accurate. By the decision of the ECtHR Grand Chamber of 2023 in the case 
of Ukraine and the Netherlands v. Russia, a resolution was taken to hear the 
case brought by the Netherlands against Russia for the downing of civilian air- 
craft MH17 in 2014 and the 2 (two) cases brought by Ukraine against Russia 
for crimes against civilians and children in 2014. Russia is accused of human 
rights violations, such as violations of the right to life, torture, and inhuman 
treatment. These three cases have been consolidated into one. Thus, by accept- 
ing these cross-border cases, the ECtHR simultaneously acknowledged that the 
relevant part of the Donbas was already occupied by Russia in 2014 and that 
these alleged violations were therefore within its jurisdiction. This ECtHR case 
is likely to serve as a starting point for international tribunals to rule on the 
criminal responsibility of Russian officials for aggression against Ukraine and 
war crimes against the Ukrainian population as early as 2014 (an insight based 
on an opinion issued on the personal social media profile of international law 
professor Dainius Zalimas on 26 January 2022). 

Article 35(1-3) of the Ukraines CCP establishes that an automated court 
document management system (Asmomamu3oeana cucmema doxymenmoobiey 
cydy) (hereafter — court’s automatic system) shall function in the court to ensure, 
inter alia, the selection of lay judges for judicial proceedings from among the 
persons in the list of lay judges (cnucxy npucawnux). For further reference, more 
specific information can be found online, as all the cases are provided in the 
Unified State Register of Court Decisions and the Status of Proceedings. In addi- 
tion, some cases are discussed in more detail further in this sub-chapter. 

Article 75(1) (1-5) of the Ukraine’s CCP establishes in which cases lay judges 
do not participate in criminal proceedings, i.e., in the presence of circumstances 
that cast doubt on the judge’s impartiality. Article 75(2) additionally specifies 
that the composition of the court which conducts a judicial proceeding shall not 
include individuals who are related to each other. Moreover, a lay judge may not 
take part in the proceedings if the procedure for appointing them to hear a case, 
as is provided by Article 35(3) and Article 75(1)(5), has been breached. Further, 
the examples of cases illustrating the grounds for determining the removal of 
lay judges, regulated by Articles 75-76, 80(1), 387(2-7), and 390, are provided. 
Failure to inform the court of a lay judge’s absence from a court session due to 
their participation in the war does not constitute grounds for removing them, as 
the duty to defend the homeland is a constitutional duty. However, the very fact of 
participating in the defence of the homeland leads to the impossibility of admin- 
istering justice, because it is incompatible with the duties of lay judges (Law on 
the Judicial System Article 65(1)(1) (e.g., The Boryspil City District Court of Kyiv 
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Region, Case No. 359/3962/20). In one case, the lay judges themselves decided on 
the question of removing the presiding judge, because the judge, in the opinion 
of the accused, being not indifferent to the pro-Russian political party, unrea- 
sonably dismissed questions to the witness, etc. However, the lay judges decided 
that, in accordance with Article 321 of the Ukraines CCP, the judge had the 
right to exclude questions from the witness that were obviously not related to the 
case, and the accused had the opportunity to state their arguments in the appeal 
(e.g., The Pyryatinsky District Court of Poltava Region, Case No. 532/308/15-k). 
Other removal issues relate to political party membership and the age limit up 
to which lay judges can serve, i.e., up to 65 years old (65(1)(6) of the Law on the 
Judicial System) (‘Cyg no peny yOuitctBa BoponenkoBa oToOpam NpUCAKHDIX 
Ipomaygckoe Tenesngenne 2018). 

Hereinafter, the legislation for lay judges in criminal proceedings is analysed 
in more detail, as such an analysis contributes, among other things, to the search 
for an optimal model. Lay judges shall be impanelled at the local general court 
of the first instance (Art. 361(2) of the Ukraines CCP). Upon the selection of 
principal lay judges, two reserve lay judges shall be selected (Art. 387(8-10)). 
Article 388 of the Ukraines CCP establishes administering the oath of the lay 
judges. Upon completion of the selection of principal and reserve lay judges, 
they shall occupy the seats indicated by the presiding judge. The text of the oath 
shall be read out by each lay judge, after which they shall confirm that their 
rights, duties, and competence are understood (Art. 388(1-2)). Article 384(1) of 
the Ukraine's CCP establishes the duty of the prosecutor and the court to explain 
to those accused of an offence punishable by life imprisonment their right to be 
tried in the presence of lay judges, and specific aspects related to this. The public 
prosecutor’s written explanations given to the accused regarding the possibility, 
specific aspects, and legal implications of hearing the case shall be attached to 
the indictment and the register of pre-trial investigation records, which shall 
be submitted to the court. It should be noted that if the prosecutor does not 
comply with these requirements, the detected deficiency indicates a significant 
violation of the provisions of the criminal procedural law when drawing up and 
approving the indictment, and makes it impossible to set a trial. Therefore, the 
indictment against the person is subject to return to the prosecutor. In addi- 
tion, the court stated in one case that the Ukraine’s CCP does not provide for 
the possibility of the prosecutor to attach a written explanation to the accused 
about the opportunities, peculiarities, and legal consequences of consideration 
of criminal proceedings by lay judges at the stage of a preparatory court session 
or trial. Therefore, such a request of the prosecutor must be refused (e.g., The 
Shevchenkivskyi District Court of the Kyiv, Case No. 761/7319/22). 
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In another case, the court also took the same position, finding that the right 
to consider criminal proceedings by lay judges is an integral part of the accused’s 
right to defence, and violation of this right indicates non-compliance by the pros- 
ecutor and the court with the requirements of Article 6 of the ECHR. The panel 
of judges noted that the prosecutor's written explanation to the accused about 
the possibility, peculiarities, and legal consequences of consideration of criminal 
proceedings by lay judges was not attached, which deprived the accused of the 
opportunity to make an informed decision about the feasibility of implementing 
such rights. The judicial review of the case is appointed precisely on the basis of 
the indictment drawn up in accordance with the law, and the court cannot elim- 
inate the shortcomings that were admitted at the pre-trial investigation stage of 
the criminal proceedings, since the judicial branch of government is entrusted 
with the function of the administration of justice, and not the performance of 
duties placed on the side of public prosecution. The panel of judges returned 
the indictment to the prosecutor since the prosecutor’s failure to comply with 
the requirements of Article 384 of the Ukraine’s CCP can significantly affect the 
rights of the accused regarding ensuring the right to a fair trial and the violation 
of the right to the defence of the accused (e.g., The Kostopil District Court of 
Rivne Region, Case No. 572/879/22). 

However, in another case the court arrived at the conclusion that there was no 
reason to return the indictment to the prosecutor. The court noted that the right 
to a trial before a court established by law, including cases involving lay judges, 
is more important than the untimeliness of such a request. As mentioned above, 
a request for a trial in the presence of lay judges must be made at the pre-trial 
stage of the investigation. However, there are cases where the accused does so at 
a preparatory hearing. Even so, the court, considering that the right to a fair trial 
outweighs the observance of the procedure for the submission of the applica- 
tions in question, satisfies the applications of the accused. Thus, given that both 
judges and lay judges are selected for a specific case only by the court’s automatic 
system, the courts will then refer the case to the automated appointment of a 
panel (e.g., The Kostopil District Court of Rivne Region, Case No. 572/879/22). In 
conclusion, a person charged with an offence punishable by life imprisonment 
has the right to request, at the preparatory hearing, that the case be heard in 
the presence of lay judges (Art. 384(2) of the Ukraine’s CCP). However, such a 
request cannot be granted during the court hearing (e.g., The Uzhhorod District 
Court of the Transcarpathian Region, Case No. 308/13185/17). 

Further, it would be expedient to discuss the procedure for preparing for a 
court hearing involving lay judges. Article 385(1-4) of the Ukraine’s CCP estab- 
lishes the summoning of lay judges. After scheduling the date of hearing the 
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case in a mixed tribunal, the presiding judge shall give instructions to the court 
clerk to summon seven lay judges who shall be selected by the court’s automatic 
system from the citizens provided on the list of lay judges. The citizens who are 
listed in the array of lay judges and can be summoned to the court in the capacity 
of lay judges shall be selected in compliance with the abovementioned Law on 
the Judicial System of Ukraine. The written summons shall be served to a lay 
judge against receipt not later than five days before the date of the court session. 
The summons shall indicate the date, time, and place of holding the court ses- 
sion, the rights and duties of a lay judge, the list of requirements for lay judges, 
as well as the grounds for their dismissal from lay judges’ duty, the order of their 
appearance in court, and the obligation of a lay judge (or another person who 
has received the summons to be handed over to a lay judge) to immediately 
notify the court of the reasons for their unavailability in the court. On the basis 
of written summons, an employer shall grant a lay judge a leave of absence for 
the period in which they have to fulfil their duties related to the administration 
of justice. 

At this point, for an even more detailed disclosure of the content and struc- 
ture of the model of lay judges, it makes sense to examine and describe the legal 
regulation of Ukraine related to the rights and duties of lay judges in criminal 
court proceedings. Article 386 of the Ukraine’s CCP establishes the rights and 
duties of lay judges, such as the participation of lay judges in the examination of 
all information and evidence in the course of a court session, the right to ask the 
judge to explain the provisions of law that are subject to the application when 
deciding certain issues, legal terms and definitions, the content of the documents 
read out in the course of a court session, elements of the crime of which the 
defendant is accused, etc. Article 389(1) establishes the inadmissibility of exert- 
ing illegal influence on a lay judge. 

It should be noted that Article 331 of the Ukraine’s CCP establishes that 
only the judge decides on imposing, revoking, or changing the measure (e.g., 
restraining order). Another exception states that an on-site inspection shall not 
be conducted during court proceedings by lay judges (Art. 383(1)). All other 
issues related to the trial are decided by the panel of the judge and lay judges 
(Art. 383(3)). The lay judges together, with the judge, also hear cases in which 
the accused has minor children, disabled parents, etc., who are in need of finan- 
cial assistance and have been left without supervision. In such cases the court 
is obliged, simultaneously with the adoption of the sentence, to raise the issue 
with a separate decision for the establishment of custody and care for such per- 
sons (Art. 378) (e.g., The Shevchenkivskyi District Court of the Zaporizhzhia, Case 
No. 336/5497/20). 
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As an example, we can mention the Maidan case, which had great reper- 
cussions in Europe. On 20 February 2014, police officers killed 48 protest- 
ers and injured several hundred more in the centre of Kyiv (Lukashova 2020; 
Andreykovets 2022; Pryhno 2021). The case was still pending at the end of 2022, 
and justice is being administered by a panel of judges and lay judges. However, 
the interim issue of measures of restraint was decided on exclusively the presid- 
ing judge (Sobenko and Kolomiets 2022). The defenders of the accused, follow- 
ing the then fresh judgment of the Constitutional Court (e.g., case No. 7-p/2019), 
appealed against the ruling to extend the measures of restraint (custody) of the 
accused. According to Article 176(5) of the Ukraine's CCP, the only measure of 
restraint for persons accused of crimes against national security was custody. 
However, the Constitutional Court stated that such a norm, according to which, 
for crimes related to a threat to national security, the accused cannot be subject 
to other measures of restraint, like personal commitment, personal warranty, 
bail, or house arrest (Art. 176(5) (1) — (4)), contradicts the Constitution because 
it violates the principle of the rule of law and limits the individual's right to free- 
dom and personal immunity. Such a norm allows the application of measures of 
restraint (custody) on the basis of a purely formal court decision, which violates 
the principle of the rule of law. It should be emphasised that the 20 February 
2014 protest was inspired, inter alia, by people's frustration with justice, when 
the courts were included in the mechanism of illegal repression against protest 
participants from 21 November 2013 to 21 February 2014. According to Tytych, 
more than 330 judges made repressive decisions on the basis of forged docu- 
ments against hundreds of innocent protest participants, and even random per- 
sons who did not participate in the protests. This led to the need to change the 
legal regulation in order to restore trust in the judiciary, which had essentially 
been lost completely. The representatives of the legislative power concluded that 
the effectiveness of the courts depends primarily on the authority of the judi- 
ciary. Public confidence in the judiciary is far more important than the perfec- 
tion of laws or legal procedures (Blacksmith et al. 2018, p. 30). 

Another example of a case in which lay judges administered justice together 
with judges but did not participate in the decision-making on the issue of 
measures of restraint is the high-profile case of the murder of journalist Pavel 
Sheremet (Haseen Ilepemem) (‘leno UWlepemera: cyg octapua AHTOHeHKO M 
Ky3bMeHKO IO% HOUHBIM JOMALNHMM apectom - noxpobuocty’ 2022; Lukashova 
2020). This journalist was known for reporting on political attacks in Belarus, 
and this case illustrates the importance of the participation of reserve lay judges, 
where their presence ensures the more prompt and smooth hearing of the case 
when, for certain reasons, it is necessary to replace one of the lay judges (‘Ha 
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cyne no peny 06 yOurcrsBe lasna Hepemera cmenumu mpucaxuHoro’ 2020). As 
mentioned above, according to Article 387(10) of the Ukraine’s CCP, reserve 
lay judges always remain in the seats specified for them during the hearing and 
may be included in the main group of lay judges, until the judgment is passed, 
if one of the lay judges cannot continue the hearing. The panel of judges and lay 
judges makes a decision on the replacement of the absent main lay judge with 
a reserve lay judge (e.g., The Dnipro Samara District Court of Dnipropetrovsk, 
Case No. 206/11/17; The Odesa Primorsky District Court of Odesa, Case No. 504/ 
4242/19). 

Another high-profile case - the murder of pro-Russian journalist Oles Buzina 
(Ukr. Onecv Bysuna) (Lukashova 2020) - was heard by a mixed court. In this 
case, the journalist was shot on 16 April 2015, in the yard of his own house in 
Kyiv. The case gained a high profile when two fighters - members of the [I[paeozo 
cexmopa organisation, which is banned in Russia, who volunteered to defend 
their country (i.e, Ukraine), Europe, and the whole civilized world against 
Russian aggression - were suspected of the murder (‘Cygpa no geny Bysnnbr 
B34JI CaMOOTBOR’ 2022). As the above examples demonstrate, jury trial (in a 
mixed court) will be in demand in Ukraine in the future, with a high probability 
of its use in the consideration of the most high-profile cases (Myshchak 2020, 
p. 19). 

Article 391(1) - (4) of the Ukraine’s CCP establishes the procedure of delib- 
eration and voting in a mixed court. Lay judges’ deliberation shall be directed 
by the presiding judge who shall sequentially pose questions to be discussed 
listed in Article 368(1) - (5), and shall conduct open voting and the counting 
of votes (part 1). All issues shall be resolved by the vote of the majority. The 
presiding judge shall be the last to vote (part 2). No one of the lay judges may 
abstain from voting, except for when a decision is made on assigning a punish- 
ment and the judge or a lay judge voted for the acquittal of the accused. In this 
case, the vote of the lay judge who has abstained shall be added to the votes for 
the decision that is most favourable for the accused. If there are differences of 
opinion on which decision is the most favourable for the accused, the issue shall 
be resolved by voting (part 3). Each lay judge shall have the right to express in 
writing their dissenting opinion, which shall not be subject to an announcement 
in the court session but shall be attached to the case records and made open to 
perusal (part 4). Where there are no judges on the panel that rendered a decision, 
the presiding judge shall provide assistance to lay judges with the drafting of the 
court decisions (part 5). It is important to note that in one case, the judges did 
not agree with the motives that guided the lay judges in reaching the judgment; 
therefore, they expressed a separate opinion on the judgment of the lay judges. 
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In the opinion of the judges, there was no direct evidence in the case to support 
the guilt of the accused. The judges stated that an accusation cannot be based 
on illegally obtained evidence or on assumptions. Any doubt as to the guilt of 
the person proved shall be construed in their favour. In these circumstances, the 
judges decided that it was necessary to interpret all doubts about the accused 
persons proven guilt in their favour and to acquit them (e.g., The Kryukiv District 
Court of Kremenchuk, Case No. 536/1112/19). 

According to Article 615(10) of the Ukraine’s CCP, Section IX’ ‘Special Rules 
of Pre-Trial Investigation During Martial Law, Emergency or in the Area of Anti- 
Terrorist Operation, criminal proceedings in the court of first instance regarding 
crimes punishable by life imprisonment are carried out exclusively by a panel 
of three judges, with the exception of criminal proceedings in a court in which, 
before the introduction of martial law and the entry into force of this part, crim- 
inal proceedings were carried out by a panel with the participation of lay judges. 
Fomin (Cepziti Pomin) (2022) noted that Article 615(10) in fact suspended the 
possibility of creating a mixed court during the period of aggression, when on 
1 May 2022 this norm entered into force. 

Consequently, criminal proceedings in the court of first instance regarding 
crimes punishable by life imprisonment are carried out by only three judges, 
except for criminal proceedings in a court which, before the introduction of 
martial law and the entry into force of this norm, were heard by a panel of 
judges and lay judges (e.g., The Boryspil City District Court of Kyiv Region, Case 
No. 359/3962/20; The Kyiv District Court of Poltava, Case No. 552/2173/22; The 
Shishatskyi District Court of the Poltava, Case No. 583/2641/21). Thus, after the 
introduction of martial law in Ukraine and the entry into force of the discussed 
amendment, all criminal cases are assigned exclusively to judges (e.g., District 
Court of Kyiv Region, Case No. 552/2173/22; The Sviatoshyn District Court of 
the Kyiv, Case No. 759/4623/22). It can be assumed that this change in the law 
is due to martial law, where citizens become obliged to defend their homeland 
and, therefore, there is no longer a sufficient number of them to administer 
justice. 

It is obvious that due to the aggression against Ukraine, and due to the inabil- 
ity of lay judges to participate in the judicial process and the need to replace them 
with new ones, cases were not being processed smoothly (ie., The Vasylkivskyi 
City District Court of the Kyiv Region, Case No. 362/1064/21). There were cases 
where lay judges did not appear in the hearing twice in a row, which led to a 
situation where the accused chose to completely refuse lay judges such that the 
case would be headed exclusively by three judges (e.g., The Boryspil District court 
of Kyiv Region, Case No. 367/6693/20). Such a possibility is available if the case 
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has not yet commenced consideration in a court session (e.g., The Holosiivskyi 
District Court of Kyiv, Case No. 757/33903/21-k). 

In addition, according to Article 336 of the Ukraine’s CCP, court proceedings 
can be carried out in the mode of a video conference broadcast from another 
room which is located outside the court premises (i.e., remote court proceed- 
ings) if it is necessary to take such measures for the efficiency of the court pro- 
ceedings (e.g., The Gorodotsky District Court of the Lviv Region Yavorsk, Case 
No. 944/5877/19). In times of martial law, for the safety of the participants in the 
proceedings, efforts have been made to increase the frequency with which par- 
ticipants participate in proceedings online. Court hearings had to be interrupted 
because of air raid warnings, for example, and justice must be administered pri- 
marily for the safety of people and in accordance with the requirements of the 
Law About the Legal Regime of Martial Law (2000). The electronic court (here- 
after - e-court) has played an important role in these times of aggression, during 
which the Jus e-court services portal was integrated. This provides citizens with 
additional opportunities to be informed about the time and place of hearings 
and to receive certain documents (Tkachuk and Kalarash 2022). 

It should be pointed out that until 11 July 2022 only three Russian soldiers had 
been convicted of killing civilians in Ukraine (Hyde 2022). The first case directly 
related to war crimes, when 21-year-old Russian soldier Vadim Shyshimarin 
(Badum LIumumapun) was sentenced to life imprisonment under Article 438 
of CC for violating the rules of warfare by the judgment of the Solomyanskiy 
District Court of Kyiv on 23 May 2022. V. Shyshimarin was convicted of kill- 
ing an unarmed Ukrainian civilian when he was shot in the head through an 
open car window. It is worth mentioning that when starting the trial against 
V. Shyshimarin, the abovementioned norm (Art. 615(10) of the Ukraine’s CCP) 
regarding the non-participation of lay judges during the period of aggression 
was not yet valid; however, the accused refused a mixed court (Askew 2022). 

Thus, it should be concluded that, as has already been mentioned above, 
Article 124 of the Constitution of Ukraine establishes that “The people directly 
participate in the administration of justice through npucancni. However, at the 
time of preparing this contribution in 2023, there was no real jury trial in the 
country. IIpucsxcni played the role of so-called people’ assessors in former Soviet 
court proceedings. Presently, in criminal cases, decisions are made together by 
two judges and three lay judges; in civil cases, decisions are made together by 
one judge and two lay judges. It should be pointed out that decisions are made 
including the legal aspects of the case. For example, the abovementioned panel 
of judges and lay judges (mixed court) decide together whether the accused is 
guilty, clarify the legal intricacies of the case together, and write the judgment 
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together. Here it is obvious that judges have the opportunity to influence the 
opinion of their non-professional colleagues, which is not compatible with the 
individual’s right to a fair trial. However, this is not the case with jurors (jury 
trial), when they make their own decisions on the issue of fact (i.e., guilt) and 
the legal aspects of the case are decided by the judge(s) (for example, Judicial 
Commission of New South Wales 2002). 

It is noteworthy that the recent draft laws of Ukraine (a planned optimal model 
for Ukraine, which, if implemented, would involve jurors in the trial instead of 
lay judges) are aimed at implementing the Anglo-Saxon model of a jury trial 
consisting of one judge and seven jurors. The fundamental difference between 
the proposed jury trial model and the current one is that the jury renders a ver- 
dict independently, without the participation of a judge. It is also worth men- 
tioning that research shows that verdicts depend on the number of jurors, i.e., 
a smaller panel's verdicts are less predictable, but they yield more convictions, 
while a larger panel of jurors makes fewer mistakes. Furthermore, jurors are not 
volunteers, as they are now in the npucaxni (lay judges) role, because jurors 
perform their civic duty and are chosen randomly. A jury trial is only used in 
criminal cases that carry a penalty, such as more than 10 years in prison, and this 
does not require a motion by the accused. At the request of the accused, the jury 
trial may be replaced by a trial composed of three professional judges. During 
the trial, the juror’s task is reduced to answering the following three main ques- 
tions: Is the fact of the crime proven? Is it proven that the accused committed 
it? Is their guilt for the crime committed established? In the case of the verdict 
of guilt, the judge decides what punishment should be imposed. If the judge 
recognises that the verdict of guilt has been issued against the innocent, then a 
decision is made to dissolve the jury and the criminal case is sent for a new trial 
by another court. Thus, judges could be called ‘judges of law, and jurors could 
be called ‘judges of fact’ (Blacksmith et al. 2018, pp. 7, 9). The classic jury trial 
(i.e., the Anglo-Saxon model) is suitable for countries with relatively low legal 
cultures and a basic level of democracy. In this model, the local authorities are 
removed from the process of forming jury lists. In Ukraine, this duty is entrusted 
to the State Judicial Administration of Ukraine and its territorial administrations 
using the information contained in the State Register of Voters (Savva 2021). 

It is agreed that the automatic procedure for appointing a juror is more in 
the interests of fairness in court. It is important to emphasise that the judicial 
system must be independent; therefore, as mentioned above, its members must 
not be selected via political processes. Moreover, when non-professionals par- 
ticipate in the judicial process, this makes the process more understandable to 
the general public. Zakrevska stated that a jury trial, to some extent, cleans the 
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judicial process from casuistry and clerical work, procedural abuses, and formal- 
ism (Blacksmith et al. 2018, p. 23). According to Tytych, the Principles for Juries 
and Jury Trials of the American Bar Association do not have a universal charac- 
ter and are not binding for Ukraine; however, they cannot be ignored during the 
construction of a new modern system of jury trial in Ukraine (Blacksmith et al. 
2018, p. 37). It should be pointed out that, according to Shepel, in the event of 
opening the possibility of changes to the Constitution of Ukraine, it is necessary 
to amend Article 124, which will allow the use of other forms of lay participation 
in the judicial system, such as commercial (lay) judges or arbitrators (Wegen and 
Shepel 2020). 

The specific performance of the institute of lay judges in court proceedings 
during the Russian aggression against Ukraine is worth emphasising once again 
at this point. Based on the contextual analysis above, it can be concluded that lay 
judges administer justice together with judges in both criminal and civil cases of 
the first instance in Ukraine. Lay judges participated in criminal cases during the 
aggression; however, from 1 May 2022 they have administered justice together 
with judges only in civil cases. As has already been stated, in civil cases, a panel 
of one judge and two lay judges with equal voting rights hears cases, such as in 
cases involving: the restriction of civil dispositive legal capacity of an individual, 
inter alia, an extension of the validity period to recognise a person as incapac- 
itated; recognition of an individual as incapable; restoration of civil dispositive 
legal capacity of an individual, including issues of appointment/dismissal of a 
guardian; recognition of an individual as missing or declaring them as deceased; 
adoption; providing a person with compulsory psychiatric care; and compulsory 
hospitalisation in an anti-tuberculosis facility. However, due to the extraordinary 
situation of aggression, at the request of lay judges, they are released from the 
duties of a lay judge in connection with military service and mobilisation from 
24 July 2022 until its end. Thereby, they are substituted by another lay judge by 
automatically selecting from the list of lay judges. There are cases where, due to 
the absence of citizens who agreed to be lay judges of a particular court, the city 
council could not approve the list of lay judges. In these cases, it is impossible 
to form a complete court panel to hear civil cases. As a consequence, the court 
transfers the civil case to the closest court territorially. Thus, it can be noted again 
that, in the circumstances of aggression against Ukraine, and due to the inabil- 
ity of lay judges to participate in the judicial process and the need to replace 
them with substitutes, the hearings of civil cases proceed non-operatively. At 
the same time, if it is necessary to take measures for the efficiency of court pro- 
ceedings and for the safety of participants in times of martial law, they can be 
carried out online for the purpose of avoiding the interruption of court hearings 
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because of air raid warnings. The ‘mar e-court services portal was created to 
fulfil the abovementioned needs and goals in the conditions of aggression. This 
also secures the fact that the process participants receive all necessary informa- 
tion and documents related to the hearing. Though these extreme conditions 
of aggression in the country have induced a lot of unexpected situations as dis- 
cussed above, which evoke challenges for keeping to the law and carrying out 
hearings, these were the only additional reasons for changing and introducing 
appropriate modifications in the model of lay participation in Ukraine. 


3.3.4. Interim findings 


Considering the aim of this sub-chapter to analyse the lay participation model in 
Ukraine and to reveal its functioning during the time of aggression, the follow- 
ing conclusions can be drawn. 

The analysis of the constitutional and ordinary regulation of lay participation 
in Ukraine, assessing its strengths and weaknesses, revealed first that lay partic- 
ipation in the administration of justice is a constitutional principle in Ukraine. 
The term npucaxcni, enshrined in the Constitution of Ukraine, corresponds to 
the concept of lay judges (mixed court), but not jurors (jury trial). Thus, lay par- 
ticipation in Ukraine is more in line with the institute of lay judges (mixed court) 
than with jurors (jury trial). Lay judges (or a mixed court) normally hear cases 
together with judges in the panel, and decide on both matters of fact and the 
application of the law. Jurors or jury trials, which are not part of the judicial 
panel, sit separately from the judge and make decisions only on a specific issue 
of fact, usually in establishing guilt. However, the legislative amendments ini- 
tiated in this context are aimed at changing the model of lay participation and 
introducing a classical jury trial in Ukraine. Provisions related to lay judges are 
also incorporated into the Law on the Judicial System and the Status of Judges. 

The review of the model of lay participation in Ukraine allows some weak- 
nesses and strengths of this model to be revealed. One of the negative aspects 
of the model concerns the selection of npucascni and the way in which the local 
authorities are involved in the political process. Another negative aspect is the 
unequal legal status of judges and npucacni. The concept of the impeccable rep- 
utation of judges means that, among other things, a judge cannot have a crimi- 
nal record at all, regardless of whether it has been expunged or not. Meanwhile, 
a lay judge can be sentenced for a corruption offence, but it is important that 
this did not occur during the previous year. Currently, lay judges have the status 
of officials, which is provided in criminal law. These negative factors affect the 
independence of the judiciary and efforts to restore confidence in this branch 
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of state governance, i.e., the power of the judicial branch. One of the essential 
requirements for ensuring the independence of the judiciary is the procedure for 
appointing judges or lay judges in court proceedings. In Ukraine, the selection 
of lay judges should not involve representatives of the political process, and the 
Judicial Council (Ukr. Padu cyddue) should be involved by ensuring the partici- 
pation of such an institution at the constitutional level. The Constitution should 
provide that, for both judges and npucaxni, ‘appointment and dismissal, their 
legal status and guarantees of independence shall be established by law. Such an 
amendment would ensure that judges and lay judges have the same legal status. 
On the other hand, the Constitution should not prescribe the specific form (i.e., 
lay judges or jurors) and extent (i.e., in which cases and at which instance) of lay 
participation in the judicial process. If there was a need to improve or change 
the model of lay participation, the Constitution would not need to be amended. 
Meanwhile, a significant positive aspect is that the institution of lay judges is 
enshrined in a specific law, with regulations specific to this institute. Moreover, 
it is noticeable that when non-professionals participate in the judicial process it 
makes the process more understandable to the general public. 

The analysis of the negative and positive aspects of the lay participation model 
in the administration of justice in Ukraine allowed for an analysis that looked 
into and provided an overview of the practical functioning of lay judges in the 
context of aggression. Firstly, it should be emphasised that Article 64(2) of the 
Law on the Judicial System and the Status of Judges provides for the possibility 
of involving lay judges in commercial cases. However, it is important to note that 
the Commercial and Procedural Code of Ukraine does not contain a separate 
legal regulation for commercial cases (e.g., bankruptcy cases, cases involving dis- 
putes between business entities, cases involving disputes on the privatisation of 
property, etc.). In addition, in practice, lay judges together with the judge in the 
panel hear civil cases, not commercial cases, including in times of aggression. 
On the other hand, the Civil Code of Ukraine does not contain specific norms 
establishing the institute of npucascni. Only the Civil Procedure Code of Ukraine 
contains two norms, i.e., Article 34(2) and Article 293(4), which provide for the 
institute in question in civil proceedings, where certain cases in courts of the first 
instance are heard by a panel consisting of one judge and two lay judges, who 
have all the rights of a judge in the administration of justice. However, the per- 
formance of the institute of lay judges in court proceedings during the Russian 
aggression against Ukraine is specific. Due to the extraordinary situation of 
aggression, lay judges at their own request can be released from the duties of a 
lay judge in connection with the mobilisation of military service from 24 July 
2022 until its end, and can be substituted by another lay judge. In cases when it 
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is impossible to form a complete court panel to hear civil cases, e.g., when the 
city council has no chance to approve the list of lay judges due to their shortage, 
the court transfers the civil case to the closest court territorially. Additionally, the 
efficiency of the court proceedings and the safety of the participants in extreme 
conditions of aggression require that measures be taken to move hearings online, 
which also ensures the timely and efficient delivery of all the necessary infor- 
mation and documents related to the hearing to all the participants. Thus, the 
challenges of the court in civil cases during Russian aggression add extra reasons 
for the need to modify the model of lay participation in Ukraine. 

The participation of lay judges in criminal cases is governed by the Ukrainian 
CC and the Ukraine’s CCP, under which judges exclusively hear criminal cases 
unless the accused is punishable by life imprisonment. In that case, at the 
request of the accused, the case shall be heard by a panel of two judges and three 
npucaxni. Thus, as can be seen, in Ukraine, the legislature has established the 
institute of npucacni only in high-profile cases. However, as of the end of 2022, 
lay judges do not participate in cases involving war crimes (Art. 438 of the CC), 
even though they are punishable by life imprisonment under the law. Following 
the imposition of martial law in Ukraine and the amendment to Article 615(10) 
of the Ukraine’s CCP, which entered into force on 1 May 2022, all criminal cases 
are heard exclusively by judges. 


3.4. Organising Elections During Wartime: The Case of 
Ukraine 


3.4.1. The Context of Elections Taking Place in Ukraine 


One of the central institutes of democracy is elections (Lenarčič 2005, p. 1; 
Sileikis 2005, pp. 160). They are a vital form of citizens’ participation in the gov- 
ernance of the state, are protected by international human rights law instruments 
(UN 2021), and are a necessary element in forming the state’s political represen- 
tative institutions (Constitutional Court of Lithuania 2004). 

Elections allow citizens to participate in political life, express their opinions, 
and choose between candidates and political parties who may have different 
policies, platforms, and visions for society, in return for which citizens expect 
accountability (Merloe 2008, pp. 17-21). This ensures that the people’s will is 
reflected in the government. If officials do not perform their duties effectively, 
they can be voted out of office in the next election. 

Ukraine, a sovereign, independent, democratic, social, rule of law-based state 
(Art. 1 of the Constitution 1996) according to its legal acts, also holds several 
types of elections which are crucial to its system of governance: 


(a) 


(b) 


(c) 
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Presidential elections. The president of Ukraine is the head of state. The cit- 
izens elected the president for a 5-year term based on universal, equal, and 
direct suffrage by secret ballot (Art. 103 of the Constitution of Ukraine). 
Regular elections for the position of president shall be held on the last 
Sunday of March in the 5th year of the president’s mandate (Art. 103(5) of 
the Constitution). In case of early termination of the term of the president, 
presidential elections shall be held within 90 days from the day of termina- 
tion of the president’s authority (Art. 103(5) of the Election Code 2019). The 
president exercises their powers until the newly elected president assumes 
office (Art. 108(1) of the Constitution). 

Parliamentary elections. The constitutional composition of the Verkhovna 
Rada consists of 450 members who are elected for 5-year terms based 
on universal, equal, and direct suffrage by secret ballot (Art. 76(1) of the 
Constitution). This is based on an open, proportional electoral system 
(Art. 133 of the Election Code). 

Regular elections to the Verkhovna Rada shall be held on the last Sunday 
of October in the 5th year of the term of the Verkhovna Rada. The presi- 
dent can schedule extraordinary elections to the Verkhovna Rada, which 
shall be held within 60 days from the day of publication of the decision on 
the early termination of the powers of the Verkhovna Rada (Art. 77 of the 
Constitution; Proskurina 2023). 

Local elections. The Constitution states that a village, settlement, city, dis- 
trict, and oblast council are composed of deputies elected for 5-year terms 
by the residents of a village, settlement, city, district, or oblast based on uni- 
versal, equal, and direct suffrage by secret ballot. The term of authority of the 
village, settlement, city, district, or oblast council whose deputies are elected 
at regular elections is 5 years (Art. 141 of the Constitution, Art. 3 of the 
Election Code). 


3.4.2. The Implementation of the Principle of Regular Elections 


The standard principles (Katuoka 1989) of European constitutional heritage 
(ECtHR 2007) which form the basis of any genuinely democratic society frame 
the right to vote in terms of the possibility to cast a vote in universal, equal, 
free, secret and direct elections held at regular intervals (ECtHR 2017). Despite 
variations in their form, content, and qualities, regular elections are arguably 
not only one of the defining characteristics of a democracy (Dahl 2014) that 
are embedded into many conceptualisations of electoral integrity (Norris 2014), 
but are also the only tool that upholds the ‘democratic’ label of a government 
(Moniruzzaman 2018). 
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The principle of regular elections as a fundamental aspect of democratic gov- 
ernance or the right to periodic elections means that elections are held at estab- 
lished intervals according to a predetermined schedule or timeframe. This is an 
essential component of democratic governance, promoting political stability, 
accountability, and the active participation of citizens in shaping their societies. 

Several aspects can be distinguished in relation to the principle of regular 
elections: 


(a) Predictability and stability. Regular elections provide a predictable and sta- 
ble framework for exercising political power. By having fixed intervals for 
elections, citizens and political actors can anticipate when elections will 
occur and plan their strategies and campaigns accordingly. 

(b) Accountability and renewal. Regular elections enable citizens to hold their 
elected representatives accountable for their actions (Shapland 2015) and 
decisions. This allows citizens to express their satisfaction or dissatisfaction 
with incumbents’ performance and make informed choices about new can- 
didates or political parties. 

(c) Legitimacy and democracy. Regular elections contribute to the legitimacy 
of political systems and the democratic process. By allowing citizens to par- 
ticipate in elections express their preferences, and have their votes counted, 
regular elections uphold the democratic principles of sovereignty, political 
equality, and majority rule. 

(d) Participation and inclusion. Regular elections encourage citizens’ engage- 
ment and participation in the political process. They provide a platform for 
individuals and groups to express their political views, compete for office, 
and contribute to shaping public policies. 

(e) Transparency and fairness. Regular elections should be conducted transpar- 
ently and fairly, adhering to established rules and procedures. This includes 
ensuring equal access to information, an impartial electoral administration, 
proper voter registration, transparency in campaign financing, and mecha- 
nisms to prevent electoral fraud or manipulation. 


Regular elections are a fundamental principle recognised and emphasised in 
various international documents and instruments that apply to Ukraine. While 
their exact phrasing and interpretation may vary, the focus is generally on the 
regular and periodic holding of elections as a crucial aspect of democratic gov- 
ernance. For instance: 


(a) Article 21 of the UDHR states that ‘the will of the people shall be the basis 
of the authority of government’ and emphasises the right to take part in the 
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government; this will be expressed in periodic and genuine elections, which 
shall be by ‘universal and equal suffrage’ (Charity 2015). The reference to 
‘periodic and genuine elections’ emphasises the need for elections to be held 
at regular intervals. 

(b) Article 25 (1) of the ICCPR provides the right of every citizen to ‘take part 
in the conduct of public affairs, directly or through freely chosen represen- 
tatives’ (May 2017), including the right to elect and to be elected in ‘genuine 
periodic elections. Regular elections enable citizens to exercise their right to 
participate in public affairs and choose their representatives. 

(c) Article 3 of Protocol No. 1 of the ECHR (1952) provides that ‘the High 
Contracting Parties undertake to hold free elections at reasonable inter- 
vals by secret ballot, under conditions which will ensure the free expres- 
sion of the opinion of the people in the legislature’s choice’ (ECtHR 2007; 
Karimi 2012). 


The principle of regular elections is also stated in the American Convention 
on Human Rights (1969, Art. 23(1.b)), the African Charter on Democracy, 
Elections and Governance (2007, Art. 3), the Human Rights Declaration of the 
Association of Southeast Asian Nations (2012), etc. (European Parliament 2020). 

It is worth mentioning that the Venice Commission, an advisory body of the 
Council of Europe (Culik 2016), has developed the Code of Good Practise in 
Electoral Matters, which also stresses the importance of regular elections and 
that they should be held at fixed intervals to ensure democratic legitimacy. 

The Guidelines on Elections adopted by the Venice Commission at its 51st 
Plenary Session in 2002 also state that ‘elections must be held at regular intervals’ 
(Para. No. 1) (Guidelines on elections) and ‘a legislative assembly’s term of office 
must not exceed 5 years’ (Para. No. 5; The Charter Center 2016); ‘general elec- 
tions are usually held at 4- or 5-yearly intervals, while longer periods are possible 
for presidential elections, although the maximum should be 7 years’ (Para. 57; 
The Charter Center 2016). 

In various commitments and declarations, the OSCE also notes the impor- 
tance of regular and periodic elections. For instance, the 1990 Document of 
the Copenhagen Meeting of the Conference on the Human Dimension of the 
CSC (now the OSCE) (Bernard 2009) states ‘the participating States declare that 
the will of the people, freely and fairly expressed through periodic and genuine 
elections, is the basis of the authority and legitimacy of all government’ (OSCE 
1990). Also, the Charter of Paris for a New Europe states that ‘democratic gov- 
ernment is based on the will of the people, expressed regularly through free and 
fair elections (D’Aspremont and Brabandere 2011). 
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Thus, while these legal acts of international organisations do not provide a 
specific timeframe for the regularity of elections, they establish the fundamen- 
tal principle that elections should be held regularly to ensure democratic gover- 
nance, popular participation, and the accountability of elected officials. 

The ECtHR has also noted that elections must be regular (Gitonas and Others 
v. Greece (1997); Py v. France (2005); Russian Conservative Party of Entrepreneurs 
and Others v. Russia (2007); Doyle v. UK (2007); Krasnov and Skuratov v. Russia 
(2007); The Georgian Labour Party v. Georgia (2008); Sarukhanyan v. Armenia 
(2008). However, the court has not indicated what specific deadlines for the 
organisation of elections should be considered reasonable, and in which periods 
elections must be organised (so that such a deadline is not too short or too long). 

Only the European Commission of Human Rights has spoken out in this 
regard, noting that too short an interval between elections may impede political 
planning for the implementation of the will of the electorate, which is the basis 
of governmental legitimacy. Too long an interval can lead to the petrification of 
political groupings in parliament, which may no longer bear any resemblance to 
the prevailing will of the electorate (Timke 1995). 

The precise intervals and procedures for holding elections are typically defined 
by national legislation, and practises are determined by the principles outlined in 
international legal instruments. 

In Ukraine, various legal acts, including the Constitution (Art. 76-77, 136(2) 
for the parliamentary elections and Articles 103, 108 for presidential elections) 
and the Election Code, outline the specific intervals and timing of elections. 
According to the Constitution, there cannot be a situation in which elections 
are not held or are held outside of the periods provided for in the Constitution. 
For instance, parliamentary elections shall be organised in the 5th year of the 
Verkhovna Rada of Ukraine. This means that the next parliamentary elections 
should be held on 29 October 2023. Assuming the last presidential election was 
on 31 March 2019 and the president’s term is 5 years, the next presidential elec- 
tion is expected in 2024. 

The organisation of local self-government elections at certain intervals is also 
stated in the legal acts. Considering that the last local elections were in 2020 and 
the local self-government term is 5 years, new regular local elections should take 
place in autumn 2025, according to the Constitution. 

In other countries, the leading legal acts also enshrine the periodicity of elec- 
tions and establish that regular elections must be held regularly. For instance, the 
Constitution of the Republic of Lithuania (1992) also includes guarantees for the 
periodicity of elections - the exact time of the ordinary parliamentary elections 
(both to the Seimas and the ordinary elections of the president of the republic) 
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are determined: ordinary elections to the Seimas are held on the second Sunday 
of October in the year when the powers of the members of the Seimas expire 
(Art. 57 of the Constitution); ordinary presidential elections are held on the last 
Sunday 2 months before the end of the term of office of the president (Art. 80 of 
the Constitution of Lithuania). Regarding elections to municipal councils, the 
Constitution does not contain information as to when regular municipal council 
elections must be held; here, the powers granted to the legislator are determined 
by the Election Code (Pukanasyté 2014). 

Thus, the constitutional provisions providing for the organisation of presiden- 
tial, parliamentary, and local self-government elections every 5 years ensure that 
elections should not be arbitrary or ad hoc. Instead, they are conducted accord- 
ing to a predetermined schedule and held at regular intervals, providing for peri- 
odic renewal and providing citizens with the opportunity to regularly express 
their political preferences and participate in the democratic process. 


3.4.3. The Impact of Martial Law on Elections 


Regular elections are an essential feature of democratic practices (James and 
Alihodzic 2020). According to international human rights law, participating 
in government and voting in ‘periodic, genuine elections’ is a well-established 
right (Commonwealth Parliamentary Association 2021). Without elections - 
according to Bjorn Berge, the deputy secretary general of the Council of Europe, 
and Martin Candinas, president of the Swiss National Council - democracy is 
impossible (Council of Europe 2023). 

Although laws generally provide that rights are usually protected and can- 
not be restricted and that elections are held regularly, certain circumstances can 
affect election timing. 

Political rights, including voting rights, can be temporarily restricted 
under a minimal set of circumstances - for instance, in emergencies (Global 
Citizenship Observatory 2020), on public safety grounds, during significant cri- 
ses such as world or civil wars, natural or humanitarian disasters, or as a result 
of technical delays related to logistical issues (Commonwealth Parliamentary 
Association 2021). 

It should be emphasised that all restrictions must respect the standards of 
legality, necessity, proportionality and temporariness. Moreover, according to the 
Siracusa Principles adopted by the former UN Commission of Human Rights, 
which explain the relevant ICCPR provisions, ‘the burden is upon a state impos- 
ing limitations so qualified to demonstrate that the limitations do not impair the 
democratic functioning of the society (European Parliament 2020). 
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However, each situation is unique in practice and needs to be adequately 
assessed (Maryunani 2019) based on the circumstances (Elections Canada). 
Sometimes, elections can be held under challenging conditions, and sometimes 
the situation can be too risky for those participating. 

There are many reasons as to why elections might not take place (James and 
Alihodzic 2020). This is perfectly illustrated by the decision of the Supreme 
Council of Turkey 1966, which decided that elections could be postponed fol- 
lowing an earthquake that hit the country’s eastern provinces 2 days ahead of 
the vote, making it impossible to hold elections (Soylu 2023). Another example 
is Nigeria. The 2019 Nigerian presidential and national assembly elections were 
postponed by the Independent National Electoral Commission 3 days before 
the scheduled elections ‘following a careful review of the implementation of the 
logistics and operational plar (Mckenzie and Wails 2019; James and Alihodzic 
2020). This decision was announced only 5 hours before polls were due to open, 
and the election was put back a week. Of course, election-related delays can 
sometimes be longer. For instance, the Bosnian post-war elections in 1996 were 
postponed for 3 months due to technical delays (James 2020): the 1991 census 
was to be used as an electoral register, but mistakes were made in scanning the 
data. Meanwhile, voter identification was hampered by the problem of issuing 
documents to IDP (Hadziabdic 2019). 

This chapter focuses on one reason for the postponement of elections: the 
declaration of martial law. 

Martial law should be declared only via the law, and authorised only in 
the case of a threat to the nation’s life, where measures compatible with the 
Constitution and laws in force are inadequate to address the situation (The 
Charter Center 2016). 

The imposition of martial law is intended to be a temporary measure imple- 
mented in exceptional circumstances such as war, invasion, insurrection, rebel- 
lion, riot or any violent resistance to law (Phillimore 1900, pp. 45-72), primarily 
to address threats to the country’s territorial integrity, independence, or consti- 
tutional order. 

Declaring martial law is a complex process that requires the consensus of sev- 
eral branches of government. Ukraine is no exception. Under Article 106 (21) of 
the Constitution of Ukraine, the president may ‘adopt a decision, by law, on the 
general or partial mobilization and the introduction of martial law in Ukraine 
or its particular territories in the event of a threat of aggression or danger to the 
independence of Ukraine’ (KpumSOS 2021). However, this decision only enters 
into force after approval by the parliament. 
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Similar regulation regarding martial law is in force in other countries. For 
instance, Article 29 of the Constitution of Poland (Buamah 2018) states that ‘in 
the case of external threats to the State, acts of armed aggression against the terri- 
tory of the Republic of Poland or when an obligation of common defence against 
aggression arises by international agreement, the president of the republic may, 
on request of the Council of Ministers, declare a state of martial law in a part of 
or upon the whole territory of the State’ (Constitution of Poland 1997). Article 
71(5) of the Constitution of Georgia also states that ‘in cases of an armed attack, 
or a direct threat of armed attack on Georgia, the president of Georgia shall, 
upon recommendation by the prime minister, declare martial law (Constitution 
of Georgia 1995). However, in some countries, martial law is declared only by 
parliament. For instance, according to Article 142 of the Constitution of the 
Republic of Lithuania, martial law is introduced by parliament (the Seimas) 
(Constitution of Lithuania). 

Martial law typically involves suspending or limiting certain civil liberties and 
fundamental rights - for instance, involving restrictions on freedom of assembly, 
freedom of speech, freedom of the press, and the right to political participation. 
Such limitations can impede the ability of political parties, candidates, and vot- 
ers to engage in election-related activities, participate in the election campaign, 
express their views, or access the information necessary for informed voting. 

The specific measures and limitations imposed during martial law, includ- 
ing any impact on voting rights, are determined by the relevant legislation and 
decrees enacted by the government during that period. 

As in many other countries, the introduction of martial law in Ukraine is 
inevitably associated with the restriction of specific rights. The president, with 
the consent of the Verkhovna Rada, can impose not only martial law but also 
restrictions on certain constitutional rights and freedoms, which may include 
limitations on the right to vote. 

The Constitution of Ukraine does not explicitly state that elections are not 
organised or that certain elections are not organised during martial law. On the 
other hand, the Constitution provides that if the term of the Verkhovna Rada 
expires while martial law is in effect, its mandate shall be extended until the day 
of the first meeting of the first session of the Verkhovna Rada of Ukraine elected 
after the cancellation of martial law or the state of emergency (Art. 83 (4) of the 
Ukraine Constitution). 

Moreover, such a restriction or prohibition is detailed at the level of the laws 
governing the martial law regime. For instance, according to Article 19 entitled 
‘Guarantees of Legality Under Martial Law’ of the Law of Ukraine ‘On the Legal 
Regime of Martial Law’ (2015), in a period of martial law, it is prohibited to 
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conduct: elections for the president of Ukraine, the Verkhovna Rada of Ukraine, 
the Verkhovna Rada of the Autonomous Republic of Crimea, and local self- 
government bodies; all-Ukrainian and local referenda; and strikes, mass meet- 
ings, and actions. In other words, the Law ‘On the Legal Regime of Martial Law 
directly prohibits holding all types of elections during martial law. 

It should be noted that martial law also affects any election process that has 
already started. The election process stops after the announcement of elections 
and the introduction of martial law in all of Ukraine or its separate territories. 
Under Article 20 of the Election Code, ‘in the event of martial law or a state 
of emergency being imposed in Ukraine or its separate territories, the election 
process of national elections and/or local elections held in these territories, or 
their parts shall be terminated from the date of entry into force of the respective 
decree of the president of Ukraine. The Code provides that ‘after the entry into 
force of the decree of the president, the Central Elections’ Commission (hereaf- 
ter - CEC) shall decide to terminate the election process throughout Ukraine or 
in its separate territories and determine the rules for completing election proce- 
dures initiated in the framework of the election process’. 

The Election Code establishes a deadline for calling elections where the elec- 
toral process was suspended or failed to start due to the introduction of martial 
law. Article 20 of the Election Code establishes that after the cessation or abo- 
lition of martial law, any electoral process which has been suspended in con- 
nection with this shall begin again. The decision on calling elections which had 
their electoral process suspended or which did not begin due to the imposition 
of martial law shall be adopted by the subject of their appointment no later than 
1 month from the date of the termination or abolition of martial law. If the law 
does not require a separate decision on the appointment for holding the elec- 
tions, the CEC shall announce the start of the election process no later than 
1 month from the date of the termination or abolition of martial law (Art. 20 of 
the Election Code). However, this does not seem realistic, because ‘the Verkhovna 
Rada of Ukraine, no later than 90 days from the date of termination or cancella- 
tion of martial law, if regular or special elections to the relevant bodies were to 
be held during the period during which martial law was imposed, shall decide on 
the appointment of elections for deputies of the Verkhovna Rada Autonomous 
Republic of Crimea, local elections’ (Kliuchkovskyi and Volodymyr 2022). 


3.4.4. The Influence of the War of Aggression on the Organisation of 
Elections in Ukraine in 2023-2024 


According to the Ukrainian Constitution, regular parliamentary and presidential 
elections must be held in 2023-2024. In 2019, for the first time in independent 
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Ukraine, extraordinary elections to the Verkhovna Rada were held in the sum- 
mer, on 21 July 2019. The Verkhovna Rada acquired powers on 29 August 2019. 
Considering that, according to the Constitution of Ukraine, parliamentary elec- 
tions are held on the last Sunday of October of the 5th year of the parliamentary 
term, the next parliamentary elections should take place on 29 October 2023. 

Since presidential elections are also held every 5 years and the last election 
was held in March 2019, the next elections are scheduled for 31 March 2024, i.e., 
6 months after the parliamentary elections. 

However, this time, holding elections within the deadlines set by the 
Constitution of Ukraine and ensuring compliance with the principle of regular 
elections may be difficult, or even impossible. 

On 24 February 2022, the Russian Federation launched large-scale armed 
aggression against Ukraine (National Security and Defense Council of Ukraine 
Report 2022). To resist the aggressor and to protect the sovereignty and territo- 
rial integrity of the state, based on the proposal of the National Security and Life 
Council of Ukraine and Article 106 (20) of the Constitution of Ukraine and the 
Law of Ukraine ‘On Martial Law of 24 February 2022, martial law was intro- 
duced by presidential decree No. 64/2022. 

On the same day, the Verkhovna Rada approved the presidential decree 
allowing the imposition of the legal regime of martial law for 30 days (Decree 
Art. 1). Later, in connection with the ongoing military aggression of the Russian 
Federation against Ukraine, the decrees of the president of Ukraine ‘On the 
Extension of Martial Law in Ukraine’ were adopted. At the time of preparing 
this chapter, under the president’s decree, the period of martial law has been 
extended until 14 February 2024. 

Following the declaration of martial law in Ukraine by presidential decrees, 
restrictions on human rights were introduced, regarding which the Ukrainian 
government, according to the ICCPR and the ECHR, notified the European 
Council (Democracy Reporting International 2023). Restrictions on human 
rights included a ban on holding any mass events, election campaigns, or elec- 
tions, which have been an integral part of Ukraine's political system throughout 
its years of independence. 

Ukraine has been successfully holding regular parliamentary and presiden- 
tial elections since its independence with the exception of 2004, which led to 
the Orange Revolution. However, this time, due to the full-scale invasion of the 
Russian Federation into Ukraine, the occupation of part of the Ukrainian terri- 
tories (Oliinyk 2023) and the declaration of martial law throughout the country, 
as long as martial law continues, national and local elections, whether ordinary, 
extraordinary, or by-elections, cannot be held and should be postponed. 
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Many constitutions of foreign countries also provide for postponement or the 
opportunity to postpone elections during emergencies, for example by extending 
the term of the parliament. This is the case in Croatia, Italy, Germany, Greece, 
Poland, Lithuania, Slovenia, Spain, Hungary and Canada. 

In other countries’ constitutions, an emergency precludes the dissolution 
of the parliament, e.g., Germany, Spain, Portugal, Poland, Hungary (European 
Parliament 2020). 

However, there are also countries whose legal acts do not stipulate that elec- 
tions are not organised during wartime. For instance, the USA Constitution does 
not provide in express language any authority for a federal official or institu- 
tion to ‘postpone an election’ under any circumstances. If there is time for elec- 
tions, they should be held at that time. Many elections in US history illustrate 
this well. For example, presidential elections were held during the War of 1812, 
the Civil War (1864) (Ho 2020), World War II (1944), the Vietnam War (1964, 
1968, 1972), and the wars in Iraq and Afghanistan (2004, 2008, 2012, 2016) (The 
National Task Force on Election Crises 2003). Interestingly, the Civil War lasted 
48 months, and in at least half of those months major elections occurred in the 
North. ‘On average, the North witnessed a major election every other month of 
the war (White 2020). 

Election postponements represent a departure from the normal democratic 
procedure and hold the potential to compromise or destabilise democracy. 
Such postponements can diminish institutional certainty (James and Alihodzic, 
2020) by altering the expectation of power transfer (Plutowski 2022). Postponing 
a vote also entails political risks: leaders (European Parliament 2020) and rep- 
resentatives who are not necessarily doing a good job will remain in office for 
longer, and citizens will be temporarily denied their right to shape public policy - 
perhaps at exactly the moment they need to (Maury 2020). Therefore, although 
election postponement can be a democratic process (James and Alihodzic 2020), 
this remedy should be chosen when all other options have been exhausted 
(Maury 2020). In addition, extraordinary measures such as election postpone- 
ment must comply with all international standards for such derogations, and not 
threaten democracy itself (ICCPR). 


3.4.5. Cases in Which Elections Can Be Held 


Elections are prohibited in Ukraine during martial law. Therefore, in order for 
the elections to take place within the terms stipulated in the Constitution and 
not be postponed, there are several alternatives: (a) to change the legal acts that 
determine the specific date of the elections; or (b) to amend the legislation relat- 
ing to the declaration of martial law in the country. 
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The dates of parliamentary and presidential elections are set in the 
Constitution. Therefore, for parliamentary or presidential elections to take place 
on a day other than that provided for in the Constitution, amendments to the 
Constitution should first be initiated. The Constitution can be changed if there is 
an objective judicial necessity for this and the Constitution’s norms, principles, 
and stability are not violated as a result (The Constitutional Court of Lithuania 
2014). The nation can change the Constitution directly or through democrati- 
cally elected representatives, but only according to the rules established in the 
Constitution (Lithuanian Constitutional law 2017). However, in this case, con- 
sidering that a state of war was declared in Ukraine, the Constitution cannot be 
changed (Art. 157(2) of the Constitution). 

Another option is to change legislation prohibiting elections during times of 
war or emergency. 

Under the Ukrainian Constitution, sole legislative power belongs to the 
Verkhovna Rada (Art. 75 of the Constitution). The Verkhovna Rada’s legislative 
authority continues during martial law, i.e., the Ukrainian Constitution does not 
delegate legislative powers to the president under these circumstances. Given 
this, the parliament could initiate amendments to legislation, such as the emer- 
gency law prohibiting elections during wartime and others. 

Another alternative to elections is to reverse martial law. For example: (1) end 
martial law if there is no longer a threat (this can be done by the president by a 
decree on the proposal of the SC or parliament); (2) do not renew martial law 
after the expiration of its term (if a new request for its extension is not submit- 
ted); or (3) introduce martial law only in part of Ukraine’s territories. 

Notably, on 28 November 2018, martial law was introduced in Ukraine for 
30 days for the first time (Human Rights Watch Report 2018). However, it was 
not valid across the entire Ukrainian territory, but only in 10 of the 25 regions on 
the border with Russia and Moldova (Daren and Way 2018). Since the presiden- 
tial decree on the imposition of martial law was not extended, on 31 March 2019, 
presidential elections took place as planned. 


3.4.6. The Announcement of Elections after the End of Martial Law 


Elections are a political process during which political representative institutions 
are formed, i.e., institutions whose decisions are of decisive importance for the 
life of the state and society; therefore, it is important that this process is based on 
the Constitution (Pukanasyteé 2013, p. 633). 

Article 136 (2) of the Election Code, which regulates time frames for the 
organisation of elections for members of the Ukrainian parliament, states that 
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in ordinary elections, the regular election process shall begin 60 days before the 
day of voting. 

The Central Elections Commission must announce the start of the election 
no later than one full day before it begins. Theoretically, if the armed actions had 
ended by mid-August 2023 and martial law was not extended beyond 18 August 
2023, it would have been possible to plan parliamentary elections in 2023. In 
other words, the requirement provided for in Article 77 of the Constitution 
would have been fulfilled (Opora analysis 2023). On the other hand, the organi- 
sation of elections immediately after this state of war is ambiguously assessed by 
Ukrainians. As surveys of the population show, respondents’ opinions on ‘when 
Ukraine should hold the first elections after the end of martial law’ differ. In 
general, 16 % believe that elections should take place immediately, 28 % suggest 
waiting for 3-6 months, 30 % think that they should happen in around a year, 
another would 13 % prefer to wait a few years, and 2 % have other opinions 
(Opora analysis 2023). 

A short deadline of a few months for holding elections is also stated in the 
constitutions of other countries. For instance, according to Article 37 (3) of the 
Constitution of Georgia, ‘if the election date coincides with a state of emergency 
or martial law, elections shall be held no earlier than the 45th day and no later 
than the 60th day after the state of emergency or martial law has been revoked’ 
(Constitution of Georgia). In some countries - for instance, in Lithuania - a 
longer deadline is provided for the conduct of elections organised after the end 
of the state of emergency. Article 143 of the Constitution of the Republic of 
Lithuania stipulates that ‘elections must be called not later than 3 months after 
the end of the war (Constitution of Lithuania). 

However, the reasons and circumstances for martial law may be different. 
Therefore, assessing whether a 2-3-month period in which to hold new elec- 
tions after the introduction of martial law is sufficient is quite difficult. In one 
case, a state of war may be introduced to strengthen the defence of the coun- 
try, taking into account growing foreign threats; in another case, it may be a 
response to an armed attack by a foreign state, a violation of territorial integrity, 
etc. Accordingly, depending on the consequences, in one case, 2 months may be 
enough to hold new elections; in another case, serious obstacles may be encoun- 
tered in election preparation. This applies especially in cases where the country’s 
political situation is not stabilised after the end of the state of war, political par- 
ties and candidates are not ready to participate in the elections, and there is no 
possibility to prepare the necessary infrastructure for the elections or to ensure 
the safety of the persons participating in the process. 
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On the other hand, holding elections immediately after martial law has sev- 
eral advantages. 

Firstly, if martial law in the country was not extended, then ensuring that 
the parliamentary and presidential elections in Ukraine would take place 
within the terms set by the Constitution would be helpful. This would partially 
correspond to the position of the president of the PACE, Tiny Kox: that hold- 
ing parliamentary and presidential elections in Ukraine is a duty under the 
Council of Europe Charter (Europeiska Pravda 2023), and elections must be 
held even while martial law is in effect (Pohorilov 2023). The positions of the 
representatives of Ukraine and the Council of Europe are radically different 
in this respect, as Ukrainian officials, responding to the position expressed by 
the representative of the Council of Europe, have noted that Ukraine has its 
own Constitution and laws which they must observe. This means that elec- 
tion matters must be decided according to the laws in force in their country, 
which do not grant the right to organise elections while martial law is in effect. 
Meanwhile, although the representative of the Council of Europe admitted that 
the Ukrainian Constitution does not allow elections to be held while martial 
law is in effect, he stated that Ukraine must find a solution. According to the 
representative, they cannot say how it is to be achieved, but free and fair elec- 
tions must be held because that is an obligation under the statute and conven- 
tions (Pohorilov 2023). The representative also observed that winning the war 
and surviving the invasion are incredible challenges, but in order to restore, 
strengthen, and rebuild the country while observing the rules of democracy, 
the rule of law, and human rights, this challenge will remain with Ukraine 
for many years. Nonetheless, Ukraine must overcome it (Zubkova 2023). 
According to the PACE president, organising elections under these conditions 
will be extremely difficult; however, there are examples from other countries - 
particularly Turkey, which managed to hold elections after a devastating earth- 
quake (Zubkova 2023). Because the constitution prohibits elections during 
martial law, the position of the PACE president that elections should be held 
anyway can be analysed in more detail. 

Organising elections during martial law would violate the principle of the 
supremacy of the constitution. An essential requirement of a democratic legal 
state is that it does not allow anyone to violate the constitution, meaning that 
the constitutional order must be defended. Among other things, a violation of 
this principle would mean that the principle of the constitutional state is also 
violated, a universal principle that underpins the entire legal system and the con- 
stitution itself (The Constitutional Court of the Republic of Lithuania 2002). 
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Secondly, the defence of human rights is critical for any democracy 
(International Institute for Democracy and Electoral Assistance 2022) - even 
more so for a country that is fighting for its territorial integrity. Ever since 
Ukrainians decided to make their country more democratic in the Maidan 
revolution of 2014 and to freely choose their own foreign policy direction, the 
Russian government has responded with warfare. The full-scale Russian invasion 
of 24 February 2022 marked only the latest step in the escalation of a war the 
Kremlin launched in 2014 (Democracy Reporting International 2023). 

If Ukraine succeeds in holding democratic and well-organised elections, it 
will send an important message to the world about unity and commitment to 
democracy and democratic renewal (Democracy Reporting International 2023). 
This is reflected in Ukrainian polling - for instance, one poll in August 2022 
found that 95 % of Ukrainians believe that it is essential that Ukraine become a 
fully functioning democracy (Democracy Reporting International 2023). 

Thirdly, by organising elections under challenging conditions, Ukraine would 
also show the world that it is a unique state that, even during a full-scale war for 
its freedom and independence, does not forget about democracy. This would be 
a powerful signal that the state does not deviate from democratic standards and 
the political rights of citizens under any conditions. 

Although the organisation of elections immediately after the end of the state 
of war would bring a lot of added value to the country, certain disadvantages can 
also be observed. 

Firstly, infrastructural challenges may be encountered when organising elec- 
tions. During the state of war, the infrastructure intended for elections (the work 
of election commission members, polling stations, etc.) may suffer or need to be 
improved, and it may be difficult and sometimes downright impossible to restore 
it in a relatively short time. 

Secondly, challenges of voter awareness and participation in elections may be 
encountered. During martial law, it is not uncommon for voters to relocate and 
be isolated from information. Over 6 million Ukrainians are currently abroad. 
Therefore, informing them about elections and their right to participate in state 
governance may take a lot of time and effort. 

Thirdly, there may be some security challenges, as war can cause instability or 
discord between different groups in society. There may be threats to the organ- 
isation of elections and the persons participating in them, starting with mem- 
bers of election commissions, spreading to voters and ending with candidates. 
Meanwhile, elections as a democratic institute are only possible where a secure 
environment can be guaranteed so that there is no threat to the safety of any par- 
ticipant. In addition, as Leendert Verbeek, the president of the Council of Europe 
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Congress of Local and Regional Authorities, observed, governments should ask 
themselves whether elections may be held and consider different aspects of elec- 
tions, including voters’ security (Democracy Reporting International 2023). 
Democratic elections cannot be organised and held where people must take 
care of their survival and meet only their basic needs (safety, health care, food, 
hygiene, etc.) (Council of Europe Needs Assessment Report 2022). 

Fourthly, there may be some challenges related to the restoration of democ- 
racy and democratic principles, especially since democracy is unthinkable 
without a credible electoral process. This includes not only voting, but also 
equal possibilities to campaign for all candidates, freely exercising the right of 
assembly, participating collectively in the political process and ensuring plu- 
ralism of ideas. As stated by the ECtHR - for example in the cases of Stefan 
Stankov v. Bulgaria (2015) and Karacsony and Others v. Hungary (2016) - free- 
dom of expression, assembly, and association are essential foundations and are 
among the paramount values of a democratic society (Briefing of European 
Parliament 2020). 

Elections should make voting possible, but it is much more essential to create 
conditions where voters can freely form their will and then express it by voting 
in elections (Kliuchkovskyi and Venher 2022). Meanwhile, the threat of political 
manipulation and corruption influencing election results may arise after military 
action. This can undermine confidence in the electoral system and the author- 
ities. Additionally, organising free and fair elections in some territories may be 
impossible due to occupation or other territorial disputes. 

Finally, it can be challenging to meet international democratic standards in 
such circumstances (Parliamentary Conference 2023). Ukraine has long been 
an example of democratic progress in the region, and already has experience in 
organising fair and free elections (Erben and Kokakhidze 2022). Thus, lowering 
election standards in the post-war period could lead to a high degree of degra- 
dation of the political system. Losing the dynamics of democratic progress is a 
daunting prospect that could unbalance the trust that has been formed between 
the citizens and the state of Ukraine (Opora 2023). 


3.4.7. The Extension of the Mandate 


Suppose the military actions in Ukraine were to continue, and martial law con- 
tinued to apply. In that case, the mandates of both members of parliament and 
the president may expire during martial law, i.e., when no election could be held. 
However, the fact that the mandate of representatives of the nation elected by 
the citizens expired during a particular situation, such as martial law, would not 
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mean that the country would remain without a parliament or a person holding 
the office of the president. 

The Law ‘On the Legal Regime of Martial Law and the Constitution specify 
that if the term of authority of the Verkhovna Rada of Ukraine expires while 
a state of martial law is in effect, its powers are valid until the day when the 
Verkhovna Rada elected after the cancellation of the state of martial law con- 
venes its first meeting of the first session (Art. 83(4) of the Constitution). Very 
similar regulation also exists in other countries - for instance, Article 53(3) 
of the Constitution of Greece states ‘in case of war, the parliamentary term 
shall be extended for the entire duration thereof. If parliament has been dis- 
solved, elections shall be postponed until the termination of the war and the 
parliament dissolved shall be recalled ipso jure until that time’ (Constitution 
of Greece, 1974). Article 63(3) of the Constitution of North Macedonia states 
‘the term of office of the Representatives to the Assembly can be extended only 
during states of war or emergency’ (Constitution of Macedonia, 1991). Very 
similar regulation is found in Article 143 of the Constitution of Lithuania, 
which provides that if a regular election must be held in a time of war, either 
the Seimas or the president of the republic shall adopt a decision to extend 
the term of powers of the Seimas, the president of the republic, or municipal 
councils (Constitution of Lithuania). This means that one of the two leading 
institutions of the country - the parliament or the president of the republic - 
must extend the powers of the nation’s representatives. There is no freedom 
to extend the powers of the people's elected officials or hold new elections 
according to the Constitution of the Republic of Lithuania. Article 131 of the 
Constitution of Estonia also states that ‘the Riigikogu, the president, and repre- 
sentative bodies of local authorities may not be elected, nor may their author- 
ity be terminated during a state of emergency or war. If the term of office of 
the Riigikogu, the president or representative bodies of local authorities should 
expire during a state of emergency or a state of war that term is extended’ 
(Constitution of Estonia, 1992). 

As polls show, many Ukrainians support such legal regulation during 
times of martial law. For example, according to sociological surveys in which 
Ukrainians were asked how the authorities should act in a situation of martial 
law when, according to the Constitution of Ukraine, no elections are possible, 
the vast majority (61.6 %) spoke in favour of extending the powers of the current 
Verkhovna Rada of Ukraine until the end of martial law, no matter how long it 
lasts. Only 11.7 % of the surveyed respondents were comfortable with suspending 
martial law and holding a shortened election campaign and elections in October 
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2023, while 26.7 % were unsure and could not answer the question (Vedernikova 
2023). Therefore, in this case, if martial law in Ukraine was extended and then 
the mandate of the members of parliament was to end, a situation would arise in 
which the current term of office of the deputies of the Verkhovna Rada would be 
the longest in the history of Ukraine so far. 

However, the legal regulation in this case is not precise. For instance, specific 
questions could be raised in cases where, during martial law, members of parlia- 
ment would themselves refuse their mandate (resign) or lose it on the grounds 
provided for in legal acts. 

Currently, the Election Code provides that ‘the election of members of parlia- 
ment of Ukraine shall be held according to the proportional system with unified 
lists of members of parliament candidates in the nationwide election district, 
based on which regional lists of members of parliament candidates shall be 
formed from parties’ (Art. 130). The members of the Verkhovna Rada of the cur- 
rent term were elected according to a mixed election system: half of the members 
of the parliament were elected based on a proportional system, with closed party 
lists in one multi-member constituency; the other half of the members of parlia- 
ment were elected in a single-member constituency under a plurality system in 
a single round (first-past-the-post) (The Office for Democratic Institutions and 
Human Rights 2019). 

The termination of the powers of a member of the Verkhovna Rada of Ukraine 
elected in a single-mandate constituency will result in a vacant mandate in par- 
liament, which cannot be filled during martial law as by-elections in individual 
constituencies — established in Article 106 of the Law of Ukraine ‘On Elections 
of People’s Deputies of Ukraine’ - can be held only after the termination (lifting) 
of martial law (Council of Europe 2022). 

However, if there were many such vacancies, the Verkhovna Rada of Ukraine 
would have fewer than 300 elected members. There is a risk that the Verkhovna 
Rada of Ukraine would then lose its powers on the grounds stipulated in the 
Constitution. For instance, Article 82(2) of the Constitution states that “The 
Verkhovna Rada of Ukraine shall be legally constituted provided that at least 
two-thirds of its constitutional composition has been elected’ (Constitution of 
Ukraine). A method through which to control this situation under the conditions 
of martial law is not provided, although such a situation should be described in 
detail in the law. 

According to the Law ‘On Elections of People’s Deputies of Ukraine’ (2004), 
the decision on calling by-elections for a member of the Verkhovna Rada in a 
single-mandate constituency shall be made by the Central Election Commission 
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within 10 days following the early termination of powers of a People’s Deputy 
elected in a particular constituency. 

However, regarding calling Verkhovna Rada by-elections in individual con- 
stituencies, no special regulations are adapted for the period after the termina- 
tion of martial law. For instance, there is no procedure for replacing members of 
the Verkhovna Rada who have died during the Russian invasion (Constitution of 
Ukraine). Therefore, legislative instructions shall be provided regarding the time- 
frame for the by-elections of peoples deputies of Ukraine in individual single- 
mandate constituencies where the grounds for calling and holding by-elections 
arise during martial law or immediately after it is lifted. Moreover, parliamentary 
by-elections cannot be designated by the CEC during the 5th year of power of 
the Verkhovna Rada (Art. 16(7) of the Law ‘On Elections of People’s Deputies of 
Ukraine’) (Venice Commission 2005). Lithuania’s experience can also be relied 
on here. For instance, the Election Code of the Republic of Lithuania stipulates 
that repeated elections must be held no later than 15 days from the day on which 
the grounds for holding these elections arose. Repeated elections must be held 
no later than 3 months from their announcement (Art. 14(2)) of the Election 
Code of the Republic of Lithuania (2022). 

Similar regulation as in the case of the expiration of the mandate of the mem- 
bers of parliament also applies to the expiration of the powers of the president 
of Ukraine during a state of war. The Law ‘On the Legal Regime of Martial Law’ 
prescribes the extension of the authority of the president of Ukraine if the con- 
stitutional term of their mandate expires during martial law. In other words, the 
election of the president of Ukraine can be called only after the termination of 
martial law. However, in the event of the early termination of the mandate of the 
president of Ukraine, the discharge of the president’s duties is vested with the 
speaker of the Verkhovna Rada (Art. 112 of the Constitution). 


3.4.8. The Organisation of Elections in Occupied and De-Occupied 
Territories 


When preparing this chapter, some parts of Ukraine’s territory were occupied 
and some were de-occupied. Holding elections in occupied territories where 
hostilities are occurring is impossible (Council of Europe 2022). Despite this, in 
sociological surveys (Vedernikova 2023), 46.8 % of respondents who were asked 
‘Should voters living in the occupied territories take part in the parliamentary 
elections’ answered positively. While 24.6 % found it difficult to answer, 28.7 % 
of respondents answered that there is no need to hold parliamentary elections 
because they are not yet relevant. 
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On the other hand, holding elections during or in the aftermath of a public 
emergency brings challenges (UN 2021). 

Firstly, the security challenge is relevant. De-occupied territories often face 
lingering security concerns that pose many challenges. For instance, the pres- 
ence of armed groups, unresolved conflicts, or the risk of reprisals can cre- 
ate an environment that is not conducive to conducting elections smoothly 
and safely. Without adequate security guarantees, even calling elections is a 
risk (Council of Europe 2022). Therefore, ensuring the safety of election offi- 
cials, candidates, and voters could become crucial, requiring well-thought-out 
decisions. Second, infrastructure and logistics present concerns: elections are 
enormous, complex logistical events requiring resources, laws and staff (James 
2011, pp. 37-52). In de-occupied territories, infrastructure, communication, 
and other networks are often damaged (LB.ue 2023), and the rebuilding of 
essential infrastructure can pose logistical challenges for organising elections. 
Third, population displacement is relevant: the occupation of a specific ter- 
ritory or part of it means the relocation of the population living in it, or the 
movement of these people to other places. In the case of de-occupation, some 
residents may return to their homes, but there may also be those who will not 
return to their former residential areas due to destroyed infrastructure, neg- 
ative memories, and other factors. In this way, the place of residence of some 
residents who left occupied territories may be known, but there will be many 
whose places of residence are unknown. Therefore, ensuring that residents are 
involved in electoral processes can be difficult (Radio Free Europe 2023), as 
there are too many challenges for the State Voters Register. Fourth, legitimacy 
is difficult: establishing the legitimacy of the electoral process in de-occupied 
territories can be challenging as citizens may distrust election processes, the 
candidates participating, and election results, which might exacerbate rather 
than resolve political conflicts. 

Fifth, rebuilding trust is key: usually, de-occupied territories are marked by 
deep political divisions and fractured societal relationships. Rebuilding trust 
among the locals, fostering reconciliation efforts, and creating an environ- 
ment encouraging participation in the electoral process can be complex and 
time-consuming. 

Lastly, international involvement and support is decisive. Organising elec- 
tions in de-occupied territories may require international involvement and sup- 
port, as international organisations and peacekeeping missions may play a role 
in facilitating the electoral process, providing technical assistance, or monitoring 
the fairness and transparency of the elections. 
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3.4.9. The Importance of Securing Elections During the Application 
of Martial Law 


Elections held amid ongoing armed conflicts are rare, as it is nearly impossible 
to meet international democratic standards in such circumstances (Council of 
Europe 2023). On the other hand, ensuring regular elections during wartime is 
vitally essential for several reasons: 


(a) Democratic legitimacy: regular elections provide a mechanism for peace- 
ful power transfer and the establishment of legitimate governments. They 
allow citizens to express their preferences, choose representatives, and 
participate in the democratic process. By conducting regular elections 
during wartime, the legitimacy of the government and its decisions can 
be maintained, fostering democratic principles and upholding the peo- 
ple’s will. 

(b) Accountability and transparency: regular elections hold governments 
accountable for their actions, policies, and decision-making (Cutler 2004), 
even during wartime. Elections allow citizens to evaluate the performance of 
implemented policies and express their approval or disapproval through the 
ballot box (Topaloff 2017). This helps to ensure that those in power remain 
responsive to the needs and concerns of the people, promoting transparency 
and accountability in governance. 

(c) Stability: regular elections can contribute to stability and social cohesion 
during conflicts. By allowing citizens to have a say in the political process, 
elections provide an outlet for the peaceful expression of differing views and 
conflict resolution through democratic means. They can help promote dia- 
logue, reconciliation, and a shared vision for the future. 

(d) The protection of human rights: regular elections, even during wartime, 
help safeguard fundamental human rights. Elections allow citizens to 
exercise their right to participate in public affairs (UN 2018), including 
suffrage. Elections contribute to protecting civil and political rights, pro- 
moting inclusivity, and empowering individuals to have a voice in shaping 
their society. 


While organising elections during wartime may pose logistical and security 
challenges, regular elections remain essential for upholding democracy, main- 
taining government legitimacy, ensuring accountability, and promoting stability. 
They contribute to the long-term resolution of conflicts and the establishment of 
a more inclusive and prosperous society. 
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3.4.10. Interim findings 


Because Ukraine has held regular elections since the restoration of its indepen- 
dence, except for in 2004 when the Orange Revolution occurred, postponing 
the elections would represent a deviation from standard democratic procedure. 
Therefore, this measure should be chosen responsibly and not threaten democ- 
racy itself. 

As armed conflict continues in Ukraine, there are several alternatives to hold- 
ing elections within the term based on the Constitution: (1) lifting martial law; 
(2) the non-extension of the state of war after its termination; or (3) the exten- 
sion of martial law only in some regions of the country. 

The Election Code stipulates that elections must be held within 90 days of 
martial law ending. However, such a deadline may be too short to prepare for 
smooth elections meeting democratic election principles and international 
standards. 

By organising elections even under challenging conditions, Ukraine would 
show the world that it is a unique state that does not forget democracy even 
during a large-scale war for its freedom and independence, and this would be a 
powerful signal that the state does not deviate from democratic standards and 
the political rights of citizens under any conditions. On the other hand, holding 
elections in wartime can make it challenging to adhere to international demo- 
cratic standards. Given that Ukraine has long been a model of democratic prog- 
ress in the region, the post-war lowering of electoral standards could lead to the 
significant degradation of the political system. 

In organising elections during wartime, various challenges could be faced, 
such as: the absence or lack of adequate infrastructure for elections; a lack of 
voter awareness regarding elections and low voter turnout; multifaceted security 
issues; political manipulation and corruption; the inability to hold elections in 
occupied territories, etc. 

The Constitution or other legal acts do not describe in detail how to address 
the situation when, during a state of war, the Verkhovna Rada of Ukraine consists 
of fewer than the 300 members provided for in Article 82 of the Constitution. 


3.5. The Administrative Procedure Act in Ukraine: Recent 
Development, Challenges, and Solutions 


3.5.1. The Concept of an Administrative Procedure 


This chapter reveals the concept of an administrative procedure and the devel- 
opment of the Law of Ukraine on Administrative Procedure (2005); provides 
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for the analysis of the key novelties of the Law, the core guaranties for private 
persons in relations with public administration entities and the main obligations 
of public servants; and analyses possible challenges and solutions in the practical 
realisation of the Law in both present and post-conflict Ukraine. 

Administrative procedure is a crucial element of good administration. In cer- 
tain European countries, legal regulation of the administrative procedure tradi- 
tion goes back almost 100 years. For example: in Spain and Germany, the first 
laws governing administrative procedures were passed in the 19th century; the 
Austrian Administrative Procedure Act was passed in 1925; in Poland, the issue 
of administrative procedures was settled in 1928; and the rules on administra- 
tive procedures in Czechoslovakia were first laid down in 1928 (Janowicz 1970, 
p. 121). These legal acts enshrined modern principles (the right to be heard, pub- 
licity, oral proceedings, economy, and efficiency) and institutes of administra- 
tive procedure. However, in some countries, legislation of this magnitude was 
only adopted fairly recently. In Ukraine, the Law on Administrative Procedure 
was adopted after several decades of deliberations and discussions at the most 
painful time for this country - during the full-scale aggression of the Russian 
Federation against Ukraine. 

The concept of an administrative procedure is explained in the doctrine of 
administrative law, according to which an administrative procedure refers to a 
sequence of procedural actions performed by the public administration or other 
entities to resolve an administrative case in the form of an administrative deci- 
sion, as well as procedural actions performed to verify an administrative decision. 
Some scholars define an administrative procedure as the formally regulated path 
(a ‘number of steps known in advance’) which an administrative body should 
follow in order to take an administrative action (Adamiak and Borkowski 2014; 
Rusch 2009). Moreover, we can find yet more global understandings of admin- 
istrative procedures — for example, some scholars assume that ‘[A]dministrative 
procedure is a universal way of deciding on rights and obligations of persons in 
the field of public administration and administrative law’, and that, ‘[A]t present, 
we will probably not be able to administrate public affairs without administrative 
procedure and it will not be possible to completely replace iť (Potěšil et al. 2021). 
Other scholars have summarised the doctrine and legal provisions of adminis- 
trative procedures by giving a general definition: ‘administrative procedure is 
a part of public administration activity, during which a public administration 
entity, performing the functions assigned to it in its field of competence, using 
general or special legal measures, makes an administrative decision (act) or con- 
cludes an administrative contract, thus completing the administrative procedure 
that has been started’ (Deviatnikovaité and Bareikyté 2021, p. 189). 
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3.5.2. The Historical Context of the Law of Ukraine on 
Administrative Procedure 


The current administrative legislation in Ukraine does not have a special legal 
act on general administrative procedure. Even the terms ‘public administra- 
tion, ‘administrative procedure, and ‘administrative act’ are still doctrinal ones. 
Different administrative procedures are regulated by numerous legal acts, com- 
posed of laws and regulations approved by different public administration enti- 
ties. As emphasised in the explanatory note to the draft Law on Administrative 
Procedure No. 3475, ‘the majority of the procedural elements of the relations 
of the bodies of executive power and local self-government bodies, their offi- 
cials and other subjects empowered by law to execute power managerial func- 
tions, with citizens are not regulated by the legislation at all, or regulated by 
the by-laws’ (Explanatory note to the draft Law of Ukraine ‘On Administrative 
Procedure 2000). 

The Concept on Administrative Reform in Ukraine approved by the Decree 
of the President of Ukraine (1998) outlined the necessity of approving a separate 
Administrative Procedure Code of Ukraine (Concept on Administrative Reform 
in Ukraine). However, at that time it was not clear what the subject of the regula- 
tion of such a code should be. The first working group for the development of the 
Administrative Procedure Code was established in 1999 under the supervision 
of Prof. Vadym Averianov. 

The process of development, consideration, and approval of the Law on 
Administrative Procedure took 22 years. During this long period, several 
attempts were made to approve such a law, and several draft laws (from draft 
Administrative Procedure Codes to a draft Administrative Procedure Law) were 
registered at the Verkhovna Rada of Ukraine. 

Logically, it was expected that the Administrative Procedure Code would 
have been approved first in order to regulate the administrative decision-making 
procedure. However, there was no clear understanding regarding the unifica- 
tion of general procedure rules at that time. Therefore, the Code on Judicial 
Administrative Proceedings of Ukraine was approved on 6 July 2005 - before 
the Law on Administrative Procedure. As a compromise, the provisions of part 2 
of Art. 2 of the Code on Judicial Administrative Proceedings of Ukraine include 
a set of general principles of administrative decision-making, the fulfilment of 
which shall be assessed by the administrative courts. 

The successful draft Law of Ukraine ‘On Administrative Procedure’ (hereaf- 
ter - the LAP) No. 3475 was registered with the Parliament on 14 May 2020, 
approved in its first reading on 2 September 2020, and finally approved by the 
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Parliament on 16 November 2021. On 8 December 2021, the Law was returned 
to the Parliament with the proposals of the President of Ukraine, and on 
17 February 2022 it was finally approved by the Parliament. On 13 June 2022 
(this process took more time under the conditions of martial law), the President 
of Ukraine signed the LAP, which was published on 15 June 2022 (Law ‘On 
Administrative Procedure). 

The adoption of the LAP was a result of the multiannual work of pro- 
fessionals from the public administration (first, the Ministry of Justice of 
Ukraine), academic, and civil society spheres. European experts (in partic- 
ular, from the SIGMA project - Support for Improvement in Governance 
and Management) contributed significantly in the process of development 
and consideration of the draft LAP at different stages via the analysis of the 
draft Law, the provision of recommendations, and sharing progressive for- 
eign experience (Minenko 2021). The process of development of both the 
Ukrainian doctrine on administrative procedure and the draft LAP was sig- 
nificantly influenced by the German doctrine of Administrative Law (Bojko 
et al. 2017). 

As stated in the explanatory note to draft LAP No. 3475, ‘this draft Law was 
written in order to encourage efficient and quality level of the legislative regula- 
tion of the procedures of external governmental activity of the bodies of exec- 
utive power and local self-government bodies, their officials and other subjects 
that are empowered by law to execute authorities’ managerial functions, and pro- 
tection of rights and legal interests of natural and legal persons in relations with 
the state’ 

It is expected that the LAP, together with the Code on Judicial Administrative 
Proceedings of Ukraine (2005), would establish an efficient legal framework for 
the protection of the rights, freedoms, and legal interests of private persons in 
relations with public administration entities. 


3.5.3. The Law of Ukraine on Administrative Procedure: Analysis of 
Key Provisions 


3.5.3.1. The Structure and Scope of the LAP and Its Relationship to Other 
Laws 


The LAP consists of 9 chapters and 100 articles that define the main rules on gen- 
eral administrative procedure. It should be noted that the structure of the Law is 
very similar to the codes on judicial proceedings in Ukraine. 

The LAP regulates relations between public administration entities and private 
persons (natural persons and legal entities of private law) on the consideration 
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and resolution of administrative cases by means of the adoption and execution 
of administrative acts. 

Considering that the Law regulates only procedures that lead to issuing 
administrative acts, the rule-making procedure (which is traditionally consid- 
ered one of the key types of administrative procedure in the Ukrainian doctrine 
of administrative law) and the procedure on the conclusion of administrative 
contracts are not subject to this Law. As to the rule-making procedure, the draft 
Law on Rule-Making Activity was approved on an initial basis in the first reading 
by the Verkhovna Rada of Ukraine on 16 November 2021. At the time of pre- 
paring this chapter, professionals are discussing the idea of drafting a law on the 
procedure for administrative contracts. This could take the form of an amend- 
ment to the Law of Ukraine on Administrative Procedure or a separate Law on 
Administrative Contracts. 

There are still special laws that regulate certain administrative procedures. 
These administrative procedures are regulated by the LAP in the areas that are 
not regulated by special laws. For instance, the Law of Ukraine ‘On Regulation 
of Construction Activity’ does not regulate the procedure of the revocation of 
administrative acts in the construction sector (in particular, construction per- 
mits). In this area, the LAP shall be applied. 

Thus, the LAP shall be considered a general legal act on administrative proce- 
dure, whereas other legal acts on certain administrative procedures are consid- 
ered special laws on administrative procedure. 


3.5.3.2. The Novelties in the Categorial Apparatus of the LAP 


The LAP uses categories comprehensively elaborated by administrative law doc- 
trine, in particular: administrative authority; administrative act; administrative 
case; administrative procedure; administrative proceedings; and functions of 
public administration. 

The term ‘administrative authority’ is new for Ukrainian legislation. At the 
time of preparing this chapter, the terms ‘subject of power, ‘public authorities, 
and ‘bodies of executive power’ are used in relation to public administration 
entities. An administrative authority is defined by the LAP as ‘a body of exec- 
utive power, a body of power of the Autonomous Republic of Crimea, a local 
self-government body, their public official, or other subject empowered by law to 
perform public administration functions’ (Art. 2, part 1, point 1). Thus, ‘admin- 
istrative authority’ reflects the doctrinal term ‘public administration entity’ 

An administrative act is considered ‘a decision or legally significant action of 
individual character approved (made) by an administrative authority in order to 
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resolve a concrete case and aimed (directed) at obtaining, change, termination, 
or realisation of rights and/or obligations of a concrete person (persons)’ (Art. 2, 
part 1, point 3). The following features of an administrative act can be distin- 
guished on the basis of the provisions of the LAP: 


(a) it is issued by the competent public administration entity (an administrative 
authority) in the frames of its competence; 

(b) itisaresultofthe consideration ofanindividual (concrete) administrative case; 

(c) it is a ground for obtaining, changing, terminating, or realising the rights 
and/or obligations of concrete persons; 

(d) its addressees are clearly defined; 

(e) it is valid until its execution (single-use validity); 

(f) it is externally vectored. 


Whereas the administrative procedure is understood as the procedure for the 
consideration and resolution of an administrative case, administrative proceed- 
ings are understood to represent the scope of the procedural actions taken by the 
administrative authority and the approved procedural decisions on the consider- 
ation and resolution of the case that leads to the approval and, in necessary cases, 
execution of the administrative act. A procedural action is defined as an action of 
the administrative authority made during the consideration of a case which does 
not lead to the final resolution of the case; a procedural decision is a decision of 
the administrative authority approved during the consideration of a case which 
does not lead to the final resolution of the case. 

The LAP is based on the approach to the definition of the administrative pro- 
cess that dominated in the Ukrainian doctrine of administrative law for many 
decades. In contrast with the other types of legal processes - e.g., civil, criminal, 
and economic, which are judicial - the administrative process was broadly con- 
sidered, and included both judicial and non-judicial (procedural) proceedings. 
Proceedings were considered to be within the scope of administrative stages, 
whereas these stages fall within the scope of administrative actions (administra- 
tive actions are the smallest element of administrative proceedings). After the 
approval of the Code on Judicial Administrative Proceedings of Ukraine, the 
administrative process started to be considered by some professionals as a purely 
judicial process, whereas the procedural activity of public administration entities 
was seen as an administrative procedure. At the time of preparing this chap- 
ter, this approach prevails. However, the structure of the administrative process 
within the scope of administrative proceedings was extrapolated to the structure 
of the administrative procedure. 
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The LAP uses the term ‘functions of public administration. This is the first 
example of the term ‘public administration’ being used in any legal act in 
Ukraine. The following functions of public administration are defined by this 
Law: rendering administrative services, inspecting (control, supervision) the 
performance of these activities, and resolving other cases upon the application 
of the person or upon the initiative of the administrative authority. 

The Code on Judicial Administrative Proceedings of Ukraine operates with 
other terms, and its provisions shall be provided in accordance with the Law on 
Administrative Procedure. For instance, the term ‘subject of powers’ should be 
replaced with the term ‘public administration entity’ (or ‘administrative author- 
ity’ in certain cases), ‘individual act’ with ‘administrative act, and ‘power manage- 
rial functions’ with ‘functions of public administration. The term ‘administrative 
case is used in both laws. To avoid misinterpretation, it would be better to make 
changes in the Code on Judicial Administrative Proceedings of Ukraine in order 
to replace the term ‘administrative case’ with, for example, the term ‘judicial 
administrative case’ (or ‘administrative dispute’). 


3.5.3.3. The Key Principles of the Administrative Procedure 


One of the key peculiarities of the LAP is the character of its framework. It does 
not simply provide for a list of the key principles of the administrative proce- 
dure and their definitions - it is a set of principles by itself. The principles of the 
administrative procedure are reflected in every provision of the Law. 

The LAP is based on the following principles: the rule of law, legality and legal 
certainty, equality before law, reasonability, fairness (impartiality) of an admin- 
istrative authority, integrity and prudence, proportionality, openness, timeliness 
and reasonable term, effectiveness, presumption of the legitimacy of the actions 
and requirements of a person, formality, safeguards for the right of a person to 
participate in an administrative proceeding, and safeguards for effective reme- 
dies (Art. 4-18). The administrative authority is governed by the principle of the 
rule of law, which means that human rights and freedoms are the highest values 
and determine the content and direction of the state activity (Art. 5). 

While defining the principle of legality, the LAP introduces into the legisla- 
tion the term ‘discretionary powers’ and stipulates the requirements on the use of 
discretionary powers by administrative authorities (Art. 6, part 3). 

The principles of administrative procedure defined by the LAP are compat- 
ible with the modern European principles of administrative procedure elabo- 
rated, in particular, by: the Committee of Ministers of the Council of Europe in 
Resolution (77) 31 of 28 September 1977 on the protection of the individual in 
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relation to the acts of administrative authorities (namely, the right to be heard, 
access to information, assistance and representation, statement of reasons, and 
indication of remedies); Article 6 of the ECtHR (1950) on the ‘Right to a fair 
trial’ (timeliness and reasonability of the consideration of administrative cases); 
and Article 41 of the EU Charter (2000) on the ‘Right to good administration. 

The principles of administrative procedure are applicable not only to adminis- 
trative procedures regulated by this Law. As already mentioned, the LAP regulates 
only the general administrative decision-making procedure. Certain administra- 
tive procedures are regulated by other legal acts (special laws). Administrative 
activity is also not limited only to administrative decision-making. Thus, the 
principles of administrative procedure defined by the LAP are applicable to all 
administrative procedures and other types of administrative activities of public 
administration entities, even though such activities are not regulated by this Law 
(Art. 4 part 2). 


3.5.4. Administrative Proceedings Under the Law on Administrative 
Procedure 


3.5.4.1. The Subjects of Administrative Proceedings 


The subjects of administrative proceedings include administrative authorities, 
participants of the administrative procedure, and persons that contribute to the 
consideration of the administrative case. 

It should be noted that the administrative authority responsible for the con- 
sideration of the administrative case is a compulsory subject of the administra- 
tive procedure. However, it is not a participant of the administrative procedure 
according to the LAP. 

According to the Constitution of Ukraine (Art. 19, part 2), all public author- 
ities, bodies of local self-government and their officials shall act on the basis, 
in the framework of, and by the means stipulated by the Constitution and laws 
of Ukraine (Constitution of Ukraine) Administrative authorities are bound by 
their competence, as defined by the Constitution and laws of Ukraine. The LAP 
regulates the competence dispute between administrative authorities (Art. 21). 

To minimise the negative impact of frequent changes (reorganisation and liq- 
uidation of public authorities) to the system of public administration on the real- 
isation and protection of the rights and interests of private persons in relations 
with public administration entities, the Law establishes the rules on the legal 
succession of an administrative authority (Art. 25). 

The following persons are defined as participants of the administrative proce- 
dure: the addressee of the administrative decision and the interested person. The 
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addressees of administrative decisions are the persons whose issue on the right, 
freedom, legal interest or obligation is resolved in the administrative act, includ- 
ing applicants, complainants, and persons regarding whom the administrative 
authority initiated the administrative proceedings. The interested person means 
any other person whose right, freedom, or legal interest is or could be negatively 
influenced by the administrative action. The category of persons that contribute 
to the consideration of an administrative case includes witnesses, experts, spe- 
cialists, and interpreters. 

Human-centrism is a key aspect of the LAP. The Law (Art. 28) stipulates the 
scope of very important rights of participants of administrative proceedings - in 
particular, the rights: 


(a) to be heard before a negative decision is made; 

(b) to have access to administrative case materials; 

(c) to be informed about the administrative decision and its grounds; 

(d) to be informed about the appeal procedure and to submit an appeal at any 
stage of the administrative procedure. 


The right to be heard at any stage of the administrative procedure is crucial for 
the participants of the administrative procedure, especially when a negative 
decision can be made by the administrative authority. According to the Law, 
a participant of the administrative proceedings has the right to submit to the 
administrative authority their explanations, objections or evidence at any stage 
of the administrative procedure before the administrative act is issued. In case of 
hearings, this may occur by the day of or during the hearings. 

The right to be informed about a decision and grounds of the decision is 
another important novelty of the Law that requires significant changes in the 
behaviour of public servants, who do not usually follow this principle in their 
activity. One could observe that such an obligation on the part of public servants 
will lead to the increase in their workload. However, on the one hand this will 
serve as a very important guarantee of the rights of private persons in the admin- 
istrative procedure; on the other, it will simplify the tasks of public servants when 
proving the legality of their decisions if they are challenged in an administrative 
or judicial procedure. 

The right of private persons to appeal against administrative action/inaction/ 
decision and the possibility of its realisation at any stage of the administrative 
procedure will serve as a guarantee of the prompt protection of their rights, free- 
doms, and legal interests. 

According to the LAP (Art. 28), the participants of administrative proceedings 
can request documents or data necessary for the consideration and resolution of 


258 Challenges for Specific Fields of Law in the Context 


their case. There is a corresponding obligation of the administrative authority 
to request documents and information from other authorities. In such cases, 
an administrative authority can request administrative collaboration (Art. 26), 
involving another administrative authority making one or several administrative 
actions within administrative proceedings based on the principles of reasonabil- 
ity and efficiency. This is a crucial provision of the Law, because previously the 
obligation to submit all necessary documents and data available from other pub- 
lic authorities was imposed on private persons, which made the administrative 
procedure longer and more complicated for them. 

A person can participate in administrative proceedings in person and/or via 
their representative (except in cases defined by law) (Art. 31). 


3.5.4.2. The Stages of Administrative Proceedings 


Based on the provisions of the LAP, the following stages of administrative pro- 
cedure can be defined: 


(a) initiation of the administrative procedure; 

(b) beginning of the administrative proceedings and preparation of the case for 
consideration; 

(c) research of merits and assessment of evidence; 

(d) consideration and resolution of the case; 

(e) issuing the administrative act; 

(f) execution of the administrative act; 

(g) administrative complaint consideration (non-compulsory stage). 


3.5.4.2.1. The Initiation of Administrative Proceedings 


Two types of administrative procedure can be defined on the basis of the subject 
of their initiation: 


(a) an administrative procedure initiated by an administrative authority (in 
particular, within their inspection, control or supervision powers) (inter- 
vening procedure); and 

(b) an administrative procedure initiated by a private person - an applicant 

(declarative procedure). 


The right of the administrative authority to initiate an administrative procedure 
differentiates administrative proceedings from judicial administrative proceed- 
ings, where the administrative courts do not have such a right. The following 
grounds for administrative procedure are defined by the LAP (Art. 37): 


The Administrative Procedure Act in Ukraine 259 


(a) the execution of the powers defined by law by the administrative authority; 

(b) an event defined by law as a ground for issuing the administrative act has 
occurred; 

(c) the violation of the human rights, freedoms, and legal interests of a person 
or a public interest has been detected by the administrative authority. 


As to an event as a ground for issuing an administrative act, such an event shall 
be stipulated only by the law (not by the regulation). This is applicable, in par- 
ticular, during a state of martial law. According to the Law of Ukraine ‘On Legal 
Regime of Martial Law (para. 19, Art. 8 (1)), the responsible public authorities 
can issue a decision on the evacuation of the population in case of an emergency 
situation or the risk of the emergence thereof, as well as from zones of armed 
conflict (areas of possible military action) to safe regions. This evacuation proce- 
dure is stipulated by Regulation of the Cabinet of Ministers of Ukraine No. 841 
of 30 October 2013 (with amendments). This application can be submitted in 
oral or written form. 

The LAP defines that the administrative procedure shall be completed within 
a reasonable time; however, this term cannot exceed 30 calendar days (or 45 days 
in case of hearings). The terms of certain administrative procedures can be 
defined by law. In case of the administrative complaint procedure, the adminis- 
trative complaint shall be considered within 30 calendar days. 

The LAP stipulates the principle of acquiescence in cases when an approval or 
opinion is needed. Thus, as referred to in Art. 58 of the Law, in order to obtain 
the approval or opinion of another administrative authority, the administrative 
authority contacts such an authority for this purpose and defines the reasonable 
time period for the reply. If the administrative authority is not provided with a 
rejection of approval, it shall be considered that approval was provided. It should 
be noted that the principle of acquiescence is not new for Ukrainian legislation. 
As referred to in Art. 45 of the LAP, the application is not subject to consider- 
ation if: 


(a) it isan anonymous application (it is not possible to determine the applicant 
from its content); 

(b) itis a repeated application (an application submitted to the same administra- 
tive authority by the same applicant on the same issue) where the previous 
application was considered on its merits, except in changes of circumstances 
(conditions) essential for the consideration of the case; 

(c) it is an application regarding an issue that is the subject of judicial consid- 
eration at the moment of its submission to the administrative authority, or 
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regarding which there is a negative judgement, except in changes of circum- 
stances (conditions) essential for the consideration of the case; 

(d) the application relates to social relations that are not subject to this Law; 

(e) the application does not contain the applicant's requests or includes non- 
normative lexicon and or/offensive statements; 

(f) the application includes calls for the liquidation of the independence of 
Ukraine, forced changes to the constitutional regime, the violation of the 
sovereignty and territorial integrity of the state, state security, the unlawful 
seizure of the state power, war propaganda, acts of force, stirring intereth- 
nic, racial, or religious hostility, or the violation of human rights and free- 
doms or human health. 


Another important provision of the LAP is related to the definition of the day of 
initiation of the administrative procedure. The application shall be registered by 
the administrative authority on the day of its submission. In case of irregularities 
or incomplete documents, the application shall be abandoned. However, if the 
applicant rectifies defects of documents in due time, the application shall be con- 
sidered as submitted on the day of registration. This is especially important now, 
when IDP face difficulties in the registration and payment of social aid. 

Due to the full-scale aggression of the Russian Federation, many people have 
had to move to safer territories inside Ukraine and have obtained the status of 
IDP. The public authorities had to find mechanisms to support these people. 
The Procedure of providing aid to IDP approved by Regulation of the Cabinet 
of Ministers of Ukraine No. 3232 of 20 March 2022 (which came into force on 
22 May 2022) stipulates that in order to receive aid, the internally displaced 
person submits an application via the Diia portal. Many IDP from temporarily 
occupied territories registered in the Diia application in order to receive state 
aid. However, due to technical problems, many applications were not submitted 
from Diia to the social security authorities. When those people contacted the 
social security authorities, they were advised to submit their documents again. 
However, in such a situation, those people would receive money only from the 
new date of submission. The public authorities worked on technical problems 
and stated that all people would receive money from the date of their registra- 
tion in Diia, despite the lack of such a norm in the current legislation of Ukraine 
(Dorosh 2022). In order to resolve this problem, the procedure mentioned above 
was amended with the following provision: if the lists of IDP registered for the 
state aid lack necessary information or include incorrect information, the social 
security authority, in case of the availability of communication, informs the inter- 
nally displaced person included in the list prepared by the Ministry of Digital 
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Transformation of Ukraine regarding the necessity of submitting the necessary 
information in order to receive aid for certain periods. If the list lacks informa- 
tion about the person, the person additionally submits the information saved on 
their devices that confirms the fact of submission of the application via the Diia 
portal (p. 6 of the Procedure mentioned above). With the entry into force of the 
LAP, this situation will have a legal solution and these concerns will be avoided. 


3.5.4.2.2. The Beginning of Administrative Proceedings and the Preparation 
of the Case for Consideration 


Administrative proceedings begin from the date when: 


(a) the responsible administrative authority receives the application; 

(b) the responsible administrative authority approves the decision on the begin- 
ning of the administrative proceedings upon its own initiative or takes the 
first procedural action in the case. At this stage, the administrative authority 
shall check if all necessary materials are provided and make all necessary 
preparatory actions - in particular, requesting additional documents and 
data (Art. 47 of the LAP). 


The involvement of the interested person and the peculiarities of proceedings 
involving a large number of persons (usually, more than 10 persons) are nov- 
elties of this Law. The lack of such provisions in the legislation has led to viola- 
tions of the rights of persons that are not participants of concrete administrative 
procedures; however, their rights, freedoms, or legal interests are influenced or 
can be influenced by an administrative act issued within such an administra- 
tive procedure. Construction permits requested according to the Law of Ukraine 
‘On Regulation of Construction Activity’ (2009) can be provided as an example 
of such violations: in many cases, inhabitants of houses situated near to new 
construction projects are not informed in advance about the construction, and 
cannot influence the administrative procedure in cases when they consider their 
rights violated by a positive decision regarding construction. With the entry into 
force of the LAP, they will be able to protect their rights within the administrative 
procedure, whether directly or indirectly (via their representatives or the repre- 
sentatives of civil society organisations). 


3.5.4.2.3. The Examination of Merits and the Assessment of Evidence 


According to the LAP, any factual data on the basis of which the administrative 
authority can define the existence or absence of circumstances important for the 
consideration of a case are considered as evidence in the administrative proceed- 
ings. The following are defined by the LAP (Art. 53 (2)): 
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(a) explanations of the participants of the administrative proceedings; 

(b) documents; 

(c) data from certain national electronic informational resources; 

(d) electronic assessment outcomes; 

(e) real evidence; 

(f) explanations of the witnesses; 

(g) the conclusions of experts, consultations, or the interpretations of specialists. 


The Law introduces the institute of witnesses in the administrative procedure; 
this was not previously used in administrative proceedings. It is stipulated that 
upon the application of the participant of the administrative proceedings or 
from their personal initiative, as well as in cases defined by law, the administra- 
tive authority involves a person that supports the consideration of the case in the 
administrative procedure - in particular, a witness (Art. 29, part 2). The expla- 
nations of witnesses are defined among possible evidence (Art. 53, part 2, p. 6). 
The explanations of the witness are reports of a person about the circumstances 
known to them that are important for the consideration of the case. If the witness 
cannot provide the source of their information regarding certain circumstances, 
or their explanations are based on the report of another person, such witness 
explanations cannot be considered as evidence. It is not possible to establish on 
the basis of the explanations of a witness a circumstance or fact that, according to 
the legislation, should be reflected in a certain document. Other circumstances 
(facts) that cannot be established on the basis of the explanations of a witness are 
defined by the legislation. The witness can reject the submission of explanations 
regarding themselves, family members or close relatives that can lead to legal 
liability for themselves, their family members or close relatives. 


3.5.4.2.4. Case Consideration and Resolution 


According to the LAP (chapter 4), the following types of case consideration are 
prescribed: 


(a) non-delayed case consideration and resolution (for simple cases); 

(b) case consideration and resolution in written administrative proceedings (if 
non-delayed case consideration and resolution is impossible); 

(c) case consideration and resolution with court hearings; 

(d) case consideration and resolution in the automatic regime. 


The LAP stipulates the requirements regarding the use of informational technol- 
ogies in the administrative procedure (in particular, regarding the submission 
of the application in electronic format, the communication of participants with 
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the administrative authority at different stages of the administrative proceedings, 
the use of evidence in electronic format, the fixation of administrative actions, 
issuing administrative acts in electronic format, the submission of complaints in 
electronic format, etc.). 

The administrative authority shall inform the participant of the administra- 
tive procedure regarding the possible negative consequences of their absence in 
the proceedings and the non-submission of explanations and/or objections in 
the case - in particular, in case of submitting an administrative complaint. 

The Supreme Court in its Ruling on administrative offences (The Ruling of 
the Supreme Court, Case No. 482/17), concluded that a person shall be duly 
informed about the time and place of the consideration of their case by the 
responsible public official. The multiplicity of ways of communication allows the 
public official to choose one or several methods that encourage the awareness of 
the person. 

According to Art. 32 of the LAP, the participant of administrative proceed- 
ings, i.e., the person that supports the consideration of the case, shall be duly 
informed regarding the consideration of the case, and the administrative author- 
ity shall be ready to prove this. 

According to Art. 66 of the LAP, the administrative authority can decide on 
the organisation of case hearings to encourage the impartial, objective, and fast 
consideration of a case. Hearings are conducted upon the request of the partic- 
ipant of the administrative proceedings if the participants of the administrative 
proceedings have adverse interests, or in other cases defined by law. The LAP 
(Art. 63 and 66) defines the circumstances where hearings cannot be conducted. 

The LAP stipulates the procedural rights of the participants of the hearings 
(e.g., to submit oral and written explanations and/or objections on issues related 
to the case, to raise questions related to the case resolution, to submit documents 
and evidence, etc.). 

The LAP defines the reasons for the stay (Art. 64) and termination of pro- 
ceedings (Art. 65). When discussing the reasons for the stay of proceedings, it 
should be emphasised that according to Art. 10 of the LAP the participants of 
the administrative proceedings shall use their rights in good faith and not abuse 
them (in particular, in order to make the administrative proceedings longer). 


3.5.4.2.5. The Issuance of the Administrative Act 


The consideration of the case is completed by issuing the administrative act. The 
administrative act, in the meaning of the LAP, is characterised by the following 
features: 
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(a) it is issued by the administrative authority; 

(b) it is issued as a result of the resolution of a concrete individual administra- 
tive case; 

(c) it establishes rights, freedoms, legal interests, or imposes duties of concrete 
private persons; 

(d) it contains expressions of a one-sided will (in contrast with administrative 
contracts); 

(e) it has an external direction (outside the system of public administration; the 
addressees are private persons); 

(f) it is issued according to the administrative procedure rules. 


The administrative act is mostly issued in the written (electronic or paper) form. 
In cases defined by law, including the necessity of preventing risks to life, the 
health of citizens, property or public security, the administrative act can be 
issued in oral form (Art. 70 of the LAP). The oral form for an administrative 
decision is defined, in particular, by the Code of Ukraine on Administrative 
Offences (1984), which stipulates that a verbal warning can be used in cases of 
minor offences (Art. 22). The customs authorities of Ukraine can use the oral 
form for their decision in accordance with the law (Art. 19! of the Customs Code 
of Ukraine (1984)). Interim procedural decisions that do not lead to the approval 
of a final administrative act could be delivered in oral form following the prin- 
ciple of efficiency, in order to make the procedure simpler and faster, and in 
order to spend fewer resources. As to the use of the oral form for administrative 
decisions aimed at the prevention of risks to life, the health of citizens, prop- 
erty, or public security, it can be used by supervisory/control authorities and 
law enforcement authorities in particular. During the COVID-19 pandemic, a 
verbal request from responsible public officials to wear a face mask, if a person 
satisfied this request, could be considered as an appropriate form of adminis- 
trative decision that did not require a subsequent written form. The oral form 
of administrative decision is especially relevant during the state of martial law, 
when the public authorities need to rapidly adopt decisions in emergency situ- 
ations (in particular, a request to leave a building or vehicle, to change a route, 
etc.). In order to prevent abuses of power during the usage of the oral form for 
administrative decisions, the LAP establishes the obligation of public authorities 
to inform the addressee of the administrative decision that they may request the 
administrative decision in written form, which shall be done within 5 working 
days. One of the most important questions for citizens during the state of martial 
law is the form of administrative decisions while crossing the border. The migra- 
tion authorities can allow or bar individuals from crossing the border based on 
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the restrictions stipulated by the law (in particular, those applicable to men aged 
18-60). According to the Ukrainian legislation (Art. 14 of the Law of Ukraine 
‘On Border Control (2009)), the migration authority can refuse permission for 
crossing the border only via the approval of a decision in written form that shall 
include reasoning. The form of such a decision was recently changed by Decision 
of the Ministry of Internal Affairs of Ukraine No. 457 of 5 June 2023. 

The Law defines strict requirements on the content of an administrative act 
(Art. 71). Thus, a written administrative act or an oral administrative act con- 
firmed in written form shall be composed of the following parts: introductory 
part, statement of reasons, operative part, and conclusive part. 

According to Art. 72 of the LAP, the statement of reasons for the administrative 
act in written form shall encourage the person to understand this act correctly 
and realise their right to challenge the administrative act. The administrative 
act, in particular, shall provide: the facts of the case; the content of documents 
and data considered during the consideration of the case; references to evidence 
or other case materials that are the basis for the conclusions of the administra- 
tive authority; the detailed legal assessment of the circumstances detected by the 
administrative authority; and the clear provision of conclusions developed on 
the basis of such a legal assessment of the circumstances. 

It should be noted that the statement of reasons is not required in the admin- 
istrative act if the administrative authority satisfied the application of the act; if 
the administrative act is not related to the rights, freedoms or legal interests of 
other persons; or if the administrative authority did not detect any violations 
of the legislation during the execution of its inspection (control, supervisory) 
powers. 

As to the last exception, the current legislation of Ukraine (in particular, the 
Tax Code of Ukraine (2010)) also does not request the statement of reasons in 
such cases. 


3.5.4.2.6. The Validity, Termination, and Nullity of an Administrative Act 


As referred to in Art. 74 of the LAP, an administrative act enters into force 
regarding the participant of the administrative proceedings from the day when 
the respective person was informed about it, if another term of entering into 
force is not prescribed by law or by this administrative act. There are different 
methods of promulgation of the administrative act stipulated by the adminis- 
trative authority according to law and depending on the number of addressees 
(Art. 75, part 1), including: hand delivery or sending by postal service (recom- 
mended as a letter with receipt); sending via e-mail or transferring via other 
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means of electronic communication; a public announcement or promulgation 
according to legislative requirements; and oral communication in cases defined 
by law. 

An administrative act involving a large number of persons (which is new in 
the Ukrainian legislation) shall be promulgated to such persons via the official 
website of the administrative authority and/or via the publication in print media 
of the information on the content of the decision, the procedure of familiarisa- 
tion with the act, and the complaint procedure. 

The LAP establishes the grounds and requirements for the termination of 
the administrative act that are specific for lawful and unlawful administrative 
acts, and provides the public authority that issued the administrative act with 
the opportunity to eliminate the mistake or to react to the changing situation. In 
particular, the administrative act can be terminated via the revocation of a lawful 
administrative act by the administrative authority that issued it, and this is new 
in the Ukrainian legislation. 

As referred to in Art. 77 of the LAP, an administrative act is null if it includes 
clear significant drawbacks, in particular related to the necessary data, stan- 
dardised form, lack of powers, or objective impossibility of execution. 

The nullity of an administrative act can be recognised by the administrative 
authority at any time, or the person can request the recognition of the nullity of 
the administrative act directly from the administrative authority that issued the 
act, or can challenge it before the court. A null administrative act will not enter 
into force. 


3.5.4.2.7. The Administrative Complaint Procedure 


At the time of preparing this chapter, the main legislative provisions related to 
the administrative complaint procedure are included in the Law of Ukraine ‘On 
Citizens’ Petitions’ (1996), primarily, Art. 16-19). 

The regulations provided by the new LAP are more complex and detailed. The 
right to administrative complaint is held by a person who considers that their 
right, freedom or legal interest was infringed or can be infringed by the issued 
administrative act, or their right, freedom, or legal interests are influenced by the 
procedural decision, action, or inactivity of the administrative authority. Thus, it 
is possible to challenge not only final but also interim decisions - however, only 
in cases defined by the LAP. Administrative complaints regarding other interim 
procedural decisions and actions will be considered only after the approval of the 
administrative act. 

An administrative complaint shall be submitted in written (electronic or 
paper) form; oral form is possible only in cases defined by law. The content of an 
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administrative complaint is regulated by the LAP. The petition of a person that 
does not correspond to the legislative requirements regarding their form or con- 
tent, but is related to the complaint by its content, shall be considered according 
to the rules of the administrative complaint (Art. 81, part 4). 

The submission of the complaint shall suspend the administrative act upon 
the request of the complainant (except in cases defined by law). The same 
approach is used by the Tax Code of Ukraine (Art. 56, point 56.15). The Law of 
Ukraine ‘On Citizens’ Petitions’ does not include such a provision. According to 
the Code on Judicial Administrative Proceedings of Ukraine, the submission of 
a complaint does not automatically lead to the suspension of the execution of 
the individual act being challenged. The suspension of the execution of the chal- 
lenged individual act is defined as a method of provisional protection (Art. 117 
of the Code). It is the right of the court to use this method upon the request 
of the complainant of the proceedings, or upon its own initiative based on the 
requirements stipulated by the Code. The Supreme Court in its ruling (The 
Ruling of the Supreme Court, Case No. 3]]/460/2/20), stated that the court shall 
assess the reasonability of the arguments of the complainant regarding the use of 
concrete methods of provisional protection with the consideration of the follow- 
ing aspects: the reasonableness, reasonability, and adequacy of the requirements 
of the complainant concerning the provisional protection; the encouragement 
of the balancing of interests of parties, as well as other participants of judicial 
proceedings; the existence of a connection between the concrete method of pro- 
visional protection and the subject of the complaint requirements, in particular, 
if such a method is able to encourage the real execution of the judgement in 
case of the satisfaction of the claim; the possibility of problems with the execu- 
tion or non-execution of the judgement if the security of the complaint would 
not be ensured; and the prevention of the infringement of the rights and legal 
interests of persons and participants of these judicial proceedings connected 
with the use of such methods. The position of the Supreme Court is based on 
the provisions of the Code on Judicial Administrative Proceedings, as well as 
on Recommendation No. R (89) 8 of the Committee of Ministers to Member 
States on Provisional Court Protection in Administrative Matters (Adopted by 
the Committee of Ministers on 13 September 1989 at the 428th meeting of the 
Ministers’ Deputies). 

An administrative act can be annulled only as a result of the administrative 
complaint procedure or administrative judicial proceedings. It can be annulled 
as a whole or in part in case of the violation of the norms of substantive law; 
however, as to the procedural norms, only severe violations (including compe- 
tence) can lead to the annulation of the administrative act. An administrative 
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act can also be annulled because of the incorrect or incomplete detection of the 
circumstances of the case that led to the approval of an unlawful administrative 
act (Art. 85, part 2 of the LAP). The lack of the motivation element in the admin- 
istrative act (when it is compulsory according to the law) is the reason for the 
annulation of the administrative act (Art. 85, part 3 of the LAP). 


3.5.4.2.8. The Revocation of the Administrative Act or Its Recognition as 
Invalid 


The issue of whether the individual acts of local-self-government bodies are sub- 
ject to future changes was subject to consideration by the Constitutional Court 
of Ukraine and the Supreme Court. The Constitutional Court of Ukraine, in its 
Decision of 16 April 2009 No. 7-pm/2009, concluded that ‘non-normative legal 
acts of local-self-government bodies are valid until their execution; therefore, 
they cannot be annulled or changed by the local-self-government authority 
after their execution. The Supreme Court followed this approach in a number 
of rulings (e.g., The Ruling of the Supreme Court, Case No. 21- 64a13; The Ruling 
of the Supreme Court, Case No. 21-5459a15; The Ruling of the Supreme Court, 
Case No. 182/2428/16-a2-a/0182/102/2016) and concluded that ‘the local-self- 
government bodies cannot annul their previous decisions, amend them if the 
legal relations connected with the realisation of certain subjective rights and 
legal interests arose on their basis, and subjects of certain legal relations are 
against their amendments or termination. 

According to the LAP, the administrative authority that issued the adminis- 
trative act has a right to revoke it or to recognise it as invalid in order to renovate 
legality and/or protect the public interests in the cases and according to the pro- 
cedure defined by the law. It shall be emphasised that a lawful administrative act 
can be revoked and an unlawful act recognised as invalid. 

There are the following peculiarities of the revocation procedure regarding 
administrative acts: 


(a) it can be used only in relation to a lawful administrative act; 

(b) it can be used only by the administrative authority that issued such an act; 

(c) it can be initiated by the administrative authority that issued the administra- 
tive act or by an addressee of the administrative act; 

(d) as a general rule, an administrative act can be revoked only for the good 
of a private addressee of the administrative act (except of cases defined 
by law); 

(e) it can be used only before the completion of the execution of the adminis- 
trative act; 
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(f) it can be used retroactively; 
(g) it cannot be used if the same administrative act needs to be approved again 
or if revocation is against the law. 


An example of the revocation of a lawful act that can be provided is a possible 
situation with the revocation of lawful construction permits issued to private 
persons for the purposes of construction of temporary dwellings for IDP (public 
interests prevail). 

The administrative act is unlawful if it does not correspond to the require- 
ments defined by the law, in particular: 


(a) if it was issued by an incompetent administrative authority or this authority 
unlawfully used discretionary powers; 

(b) if it contradicts the legislative requirements regarding the form and content 
of an administrative law; 

(c) if it violates the norms of substantive law; 

(d) if it does not follow the principles of administrative procedure (Art. 87, 
part 2 of the LAP). 


For instance, based on such provisions of the LAP, a construction permit issued 
with violations of the legislative requirements can be recognised as invalid. 


3.5.4.2.9. The Execution of the Administrative Act 


The legislation of Ukraine (first of all, the Law of Ukraine ‘On Enforcement 
Proceedings’ (2003)) mostly concentrates on the execution of judgements. 

The LAP regulates the execution of administrative acts. If an administrative 
act was not voluntarily executed by the addressee of the administrative act, the 
administrative authority shall decide on the use of the following enforcement 
actions (in the order provided): 


(a) taking actions at the expense of the obligated person by another person; 

(b) imposing a monetary penalty for the non-execution of the administra- 
tive act; 

(c) direct impact. 


If an administrative decision was not executed by the obligated person and there 
is not another person that can execute this decision at the expense of the obli- 
gated person, the administrative authority shall impose a fine on the obligated 
person according to the requirements established by the law (minimum and 
maximum fines are established by the LAP for natural persons and legal entities 
separately). At the same time, the administrative authority defines the new term 
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for the execution of the administrative act. If the administrative act is not exe- 
cuted again, the administrative authority will impose a fine in the same amount 
or at a double rate. An administrative decision on imposing a fine is considered 
as an enforcement order and is subject to the enforcement procedure established 
by the enforcement legislation (Art. 96). 

A decision on imposing enforcement actions can be challenged by the obliged 
person in an administrative complaint procedure or before the court. 


3.5.5. The New Administrative Procedure: Possible Challenges and 
Solutions 


The revocation of a lawful administrative act is a novelty of the LAP, and the 
efficiency of certain legislative provisions will be assessed only in practice. There 
are protection mechanisms for the rights of private persons in case of the revo- 
cation of a lawful administrative act for the prejudice of the person in the LAP; 
however, the risk of negative consequences for the private person in this case still 
exists, especially in case of usage of the revocation procedure for the protection 
of public interests. 

An efficient administrative complaint procedure is an essential part of the 
legal mechanism for the protection of human rights, freedoms, and legal interests 
in relations with public administration entities, and has many benefits for private 
persons in comparison with judicial dispute resolution. It is faster, less harmful, 
and free of charge, helps to decrease the court workload and saves money for 
private persons which would otherwise be spent on court fees. However, all of 
these benefits would be eliminated in case of the inefficiency of the administra- 
tive complaint procedure. 

Some of the rights of private persons in the administrative complaint proce- 
dure are prescribed by the legislation in force. E.g., certain aspects of the right to 
be heard are stipulated by laws; however, applicants can only seldom enjoy this. 
In particular, the Law of Ukraine ‘On Petitions of Citizens’ (Art. 18) stipulates 
that the complainant in the administrative complaint procedure has the rights: to 
personally express their arguments to the person that assessed the application 
or the complaint and participate during the assessment of the complaint or the 
application; to access the files of the assessment; to submit additional materials 
or to insist on their request by the authority responsible for the consideration of 
the application or the complaint; and to be present during the consideration of 
the application or the complaint. However, they are not guaranteed in practice 
(e.g., within the tax complaint procedures, even if the complainant requests to 
be provided with the opportunity to be present during the consideration of the 
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complainant, the tax authority of a higher level can simply ignore this request 
and the complainant will receive only a decision on the consideration of the 
complaint) 

According to the LAP, the complaint shall be submitted to the administrative 
authority that approved the administrative act or procedural decision and/or 
performed the procedural action, or that has been inactive. Then, the complaint, 
together with the case materials, is to be sent by this administrative authority 
to the subject responsible for its consideration (Art. 82, part 2). In the current 
legislation of Ukraine, there are different approaches to the definition of the 
subject the complaint is to be submitted to - to the authority that issued the 
administrative act/performed an action or was inactive, or to the authority of 
the higher level. In particular, according to the Law of Ukraine ‘On Licensing of 
Types of Economic Activity (2015), complaints are to be submitted to the Expert 
Appellate Council in licensing, which is the permanent collegial authority of the 
special competent licensing authority. The abovementioned approach is based 
on the argument that the body that issued the challenged decision/performed 
the challenged action has to prepare the case for consideration and submit it to 
the higher-level body for consideration. It is expected that such a procedure will 
save the time for the consideration of the complaint. However, in this case there 
is a risk that the administrative authority that issued the challenge decision/per- 
formed the challenged action will try to influence the consideration of the case 
in a non-appropriate manner. 

As referred to in Art. 7, part 4 of the Law of Ukraine ‘On Citizens’ Petitions’ 
it is prohibited to send citizens’ complaints to the bodies or public officials that 
performed the actions or issued the decisions that are being challenged. The Tax 
Code of Ukraine (Art. 56) also defines that a complaint on the decisions of tax 
authorities shall be submitted to the tax authority of a higher level, not to the tax 
authority that approved the decision under question. The LAP goes further. As 
was mentioned, the administrative authority that issued the challenged admin- 
istrative act can be even the subject of the consideration of the administrative 
complaint. This is possible if there is no administrative authority of a high level 
and the administrative complaint consideration commission is established by the 
administrative authority that issued the challenged administrative act (Art. 79, 
part 3 of the LAP). However, the commission is not a complaint consideration 
authority; its decisions have only a recommendatory character. Thus, the final 
decision regarding the complaint will be issued by the same authority that issued 
the challenged administrative act. There is a strong doubt as to whether such a 
decision will be in favour of the complainant. Considering the above, it is highly 
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debatable that the new administrative complaint procedure regulation is ade- 
quately regulated by the LAP. 

During the state of martial law in Ukraine, some principles and instruments 
defined by the LAP could be applicable to protect private and public interests. 
In particular, some restrictions were approved regarding rendering administra- 
tive services. The terms of rendering administrative services in the fields of the 
state registration of legal entities, natural persons and entrepreneurs, the state 
registration of property rights on real estate and their restrictions, the state reg- 
istration of the acts of civil status by subject that act during the state of martial 
law, administrative services by subjects of their rendering, and terms of issuing 
permission documents (with the exception of administrative services in the field 
of construction defined by the Law of Ukraine ‘On Construction Regulation) 
were terminated by Regulation of the Cabinet of Ministers of Ukraine No. 165 of 
28 February 2022. Special provisions regarding the state registration and func- 
tioning of the single and state registers maintained by the Ministry of Justice 
of Ukraine during martial law were included in Regulation of the Cabinet of 
Ministers of Ukraine No. 209 of 6 March 2022. These restrictions will be valid 
during the period of martial law and one month after its termination. 


3.5.6. Interim findings 


The approval of the LAP is a significant step towards the systematisation 
of administrative procedural legislation in Ukraine. It provides a general 
legal framework for decision-making, and is expected to become an effective 
instrument for the protection of the rights of private persons in relations with 
administrative authorities and to play a vital role in the organisation of public 
administration activities after the end of the war of aggression in order to protect 
citizens’ rights, rebuild the ruined economy, and attract investment in Ukraine. 

The scope of rights of private persons in relations with public administration 
entities has been broadened and specified in the Law, in comparison with the 
current legislation. Special attention is paid to the right to be heard, the right to 
access to the case records, and the right to submit an administrative complaint. 

The LAP introduces some new important institutes - in particular, compe- 
tence dispute resolution, the legal succession of administrative authority, the 
discretionary powers of administrative authorities, and the revocation of an 
administrative act. 

The LAP provides detailed regulation of each stage of administrative pro- 
cedure, including the peculiarities of the execution of administrative decisions 
(which is of high importance considering that the current law enforcement leg- 
islation mostly aims at the execution of judgements). 
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Despite positive changes that will be brought to the Ukrainian legislation by 
the LAP, there are also challenges that should be taken into consideration. In 
particular, the institutes of witnesses in administrative procedures and the revo- 
cation of a lawful administrative act by the administrative authority, which are 
new, require serious attention to stimulate the protection of the human rights 
and legal interests of the participants of administrative procedures. 

The administrative authority that issued a challenged administrative decision 
can be the subject of the consideration of a complaint regarding this act if there 
is no administrative authority of a higher level and the administrative complaint 
consideration commission is established by such an authority. However, the deci- 
sions of such a commission are of a recommendatory character, which means 
that the final decision in administrative complaint proceedings is to be issued by 
the administrative authority that issued the challenged administration act. 

The LAP is not a single act that would regulate administrative procedures. 
Still, the special laws that govern certain types of administrative procedure would 
remain in force. This means that some overlapping and divergent interpretations 
could arise after the LAP becomes applicable. 

The main provisions of the Law of Ukraine on Administrative Procedure 
enter into force on 15 December 2023. Until then, the responsible public author- 
ities shall amend and issue their normative legal acts according to this law and 
approve the regulations necessary for its implementation. Considering the large 
number of legislative acts that regulate administrative procedures at the time of 
preparing this chapter, significant work is to be done to eliminate drawbacks and 
to minimise problems during the implementation of the Law in practice. This 
adaptation period shall be also used for the purposes of raising the awareness 
of both public officials and private persons regarding the rights and obligations 
stipulated by this Law. 

The emergency situation that arose in Ukraine due to the full-scale aggression 
of the Russian Federation led to difficulties in the realisation of the rights and 
legal interests of private persons in relations with public administration author- 
ities (e.g., regarding the registration of IDP for the purposes of receiving state 
aid or obtaining documents, restricted access to administrative services, etc.). 
During the state of martial law, the principles and mechanisms of the LAP will be 
applicable with some necessary restrictions (e.g., measures for the protection of 
objects of critical infrastructure, or restrictions regarding free movement, choice 
of place of residence, protection of state secrets, etc.) stipulated in accordance 
with the Constitution of Ukraine (Art. 64), the Law of Ukraine ‘On Legal Regime 
of Martial Law’ (e. g., Art. 8, 12-1, 20), and Decree of the President of Ukraine 
No. 64/2022 ‘On Introduction of Martial Law’ of 24 February 2022. 
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3.6. Ensuring and Protecting Human Rights in Healthcare in 
Times of War: The Ukrainian Experience 


3.6.1. The Context 


An individual's health status greatly influences their life expectancy and qual- 
ity of life, along with the possibility of their self-fulfilment. The health status 
of a population is an important factor of state-building and national security 
(Svintsytsky 2013, pp. 7-13), success, and the sustainable development of a state. 
The place of the right to health among other human rights has, therefore, become 
more prominent, and its connection with civil and political rights, as well as with 
other social, economic, and cultural rights, has become even closer. 

The protection of the right to health is a key task of national health systems. 
At the same time, the implementation of this task requires ensuring other rights, 
the exercise of which is connected with healthcare. 

In times of health emergencies - especially war, which is regarded as a public 
health emergency (Goto et al. 2022) - ensuring and protecting human rights 
within healthcare acquires a special significance and faces particular difficulties. 
The Ukrainian experience of overcoming such difficulties may be of importance 
not only for Ukraine, which must rebuild its healthcare system after the conse- 
quences of the full-fledged war of aggression unleashed by the Russian Federation 
against Ukraine, but also for other countries whose healthcare systems operate in 
a volatile and unstable world and, unfortunately, may be confronted with armed 
conflicts, natural disasters, and other public health emergencies. 

This study considers the current human rights landscape of Ukrainian health- 
care, attempts to assess some of the measures taken by the Ukrainian government 
and other institutions and organisations to respond to war-induced challenges 
for the protection of human rights in healthcare, and ponders the prospects of 
such protection. 


3.6.2. The Right to Life and the Right to Personal Integrity in the 
Context of Human Rights in Healthcare 


War always brings death, injury, devastation, and other tragic consequences. 
The evil that has been unleashed in Ukraine by Russia’s aggression is the most 
significant seen in Europe since World War II. The most vital, non-derogable 
rights to life and to the integrity of a person are closely connected with the right 
to health, and they are also the rights that are most severely violated during 
war. The death and suffering of children are the most horrible consequences of 
war. As of 29 October 2023, 510 Ukrainian children were dead, 1,139 wounded, 
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1,995 missing, and 19,546 deported or forcibly displaced. As mentioned on the 
Children of War (2023) platform, ‘it is impossible to establish the exact num- 
ber of injured children due to active hostilities and the temporary occupation 
of a part of Ukrainian territory. Based on the information of the Mariupol 
City Council (relocated to territory under Ukrainian Government control), 
the Ukrainian Independent Information Agency (hereafter - the UNIAN) 
reports that at least 147 children were killed by Russia’s occupiers during the 
siege of the city of Mariupol in the Donetsk oblast, which lasted until May 2022 
(Andalitska 2023). 

The Independent International Commission of Inquiry on Ukraine (hereaf- 
ter — the IICIU), which investigated the events in the regions of Kyiv, Chernihiv, 
Kharkiv and Sumy in late February and March 2022 pursuant to UN Human 
Rights Council Resolution S-34/1, found that since March 2022, violations of 
human rights and the IHL had been committed against people's personal integ- 
rity in the towns and settlements occupied by Russian armed forces, includ- 
ing: summary executions, torture, ill-treatment, sexual and gender-based 
violence, unlawful confinement and detention in inhumane conditions, and 
forced deportations (IICIU 2022). 

Unleashing this war of aggression and conducting hostilities resulted in the 
loss of life and immense suffering of many Ukrainians, and the Russian Federation 
has violated fundamental rules of international law. Such rules include but are 
not limited to those stipulated in Article 6 of the International Covenant on Civil 
and Political Rights safeguarding the right to life, because, as stated in para. 70 
of the UNHRC General Comment No. 36, ‘parties engaged in acts of aggression 
as defined in international law, resulting in deprivation of life, violate ipso facto 
Article 6 of the Covenant’? (UNHRC 2019). 

On 2 March 2022, the UNGA adopted resolution A/ES-11/L.1, whereby it 
deplored in the strongest terms the aggression by the Russian Federation against 
Ukraine and demanded that the Russian Federation immediately, completely and 
unconditionally withdraw all of its military forces from the territory of Ukraine 
within its internationally recognised borders. Despite the requirements of inter- 
national law and calls from the international community, the Russian Federation 
continues its war of aggression against Ukraine. Among other hardships and 
grievances, the war has caused ‘persistent and intensifying public health chal- 
lenges’ (Simoneau and Khan 2022). 

Despite all of these challenges, Ukraine has performed its positive obligations 
to protect human lives and personal integrity deriving from the International 
Bill of Human Rights, the ECHR, and other international instruments to which 
Ukraine is a party. Such obligations extend to certain ‘health-related’ duties, 
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e.g., the duty to undertake measures ‘to fight the stigmatization associated with 
disabilities and diseases, including sexually transmitted diseases, which ham- 
per access to medical care, measures for ‘improving access to medical exam- 
inations and treatments designed to reduce maternal and infant mortality, and 
other measures required to comply with the obligations enshrined in General 
Comment No. 36 (UNHRC 2019). Indeed, health-related violations often endan- 
ger individuals’ lives and personal integrity and require measures pertaining to 
the healthcare domain. The inverse is also true: violations of the right to life 
and the right to personal integrity (or attempts to commit such violations) also 
infringe upon a person’s health. 


3.6.3. Ensuring the Resilience of the Healthcare System as a 
Prerequisite for Protecting Human Rights in Healthcare 


3.6.3.1. No Derogation From the Right to Health During the Period of 
Martial Law 


The commitment of the state to ensuring the right to health is the key issue aris- 
ing in the public health context in times of war when normal legal regulation 
gives way to a special legal regime (that of martial law) and to wartime legal 
mechanisms. 

In connection with the military aggression of the Russian Federation against 
Ukraine, on 24 February 2022, the President of Ukraine issued a decree impos- 
ing martial law in Ukraine that was then approved by the relevant law as required 
by the Constitution of Ukraine. Afterwards, the martial law period was extended 
several times. 

The Constitution of Ukraine includes articles that provide for rights and free- 
doms which may not be temporarily limited under the conditions of martial law 
or a state of emergency. Article 49 of the Constitution of Ukraine, which guar- 
antees the right to healthcare and medical assistance, is not included in said list. 
Thus, the Constitution of Ukraine does not prohibit the temporary limitation 
of the right to healthcare and medical assistance in case of the imposition of 
martial law. 

It is notable, however, and should be positively assessed, that no derogation 
from said right has taken place. Thus, the Order of the President of Ukraine ‘On 
the Imposition of Martial Law’ did not impose any limitations on the right to 
healthcare and medical assistance for the period of martial law. The Ukrainian 
state has done much to ensure the provision of practical opportunities for exer- 
cising the abovementioned right. 
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3.6.3.2. The Underlying Determinants of the Right to Health During 
Wartime and Their Protection in Ukraine 


The right to health - as provided for by international instruments, particularly 
the International Covenant on Economic, Social and Cultural Rights - unfolds 
itself through health determinants, i.e., health services-related and non-medical 
factors affecting individual and population health. Pursuant to the interpre- 
tation given by the UN Committee on Economic, Social and Cultural Rights 
(hereafter - the CESCR) in General Comment No. 14, “The Right to the Highest 
Attainable Standard of Health (Art. 12); the right to health shall be understood 
as ‘an inclusive right extending not only to timely and appropriate health care 
but also to the underlying determinants of health, such as access to safe and 
potable water and adequate sanitation, an adequate supply of safe food, nutrition 
and housing, healthy occupational and environmental conditions, and access to 
health-related education and information, including on sexual and reproductive 
health’ (CESCR 2000). 

Russias war against Ukraine has negatively affected all determinants of health, 
which has consequently resulted (and will continue to result) in the deterioration 
of the health of many individuals and of the population. 

For example, according to the United Nations International Children’s 
Emergency Fund (hereafter - the UNICEF), 1.4 million people were left with- 
out access to safe water, and 4.6 million people experienced limited access to it 
within the first 7 weeks of the full-fledged invasion of Ukraine by the Russian 
Federation (UNICEF 2022). In Ukraine, difficulties with access to safe water 
were experienced even before the war, but they have become more perceptible 
since its onset. 

On 21 February 2022, just a few days before Russias full-fledged invasion, 
the draft Law of Ukraine ‘On the Nationwide target program ‘Potable water of 
Ukraine’ for 2022-2026; adopted by the Supreme Rada (parliament) of Ukraine, 
was submitted to the President of Ukraine for signature. It has now become 
evident that this draft law needs improvements accounting for new challenges, 
as emphasised by experts, civil society activists and representatives of munici- 
pal authorities (Ukrainian Climate Network 2022). It should be noted that the 
Ukrainian government and municipal authorities closely cooperate with interna- 
tional organisations (WHO, UNICEF etc.) to resolve the water supply problem. 
As of June 2023, UNICEF has provided access to safe water for 4,649,974 people, 
including almost 1 million children, since the beginning of the full-fledged war 
(UNICEF 2023). 
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One should mention the deterioration of environmental conditions and the 
damage inflicted to the environment of Ukraine by the acts of Russia’s invaders that 
constitute a blatant violation of the rules of international law. Not only Ukraine, 
but also the entire international community shuddered at the destruction of the 
Kakhovsky dam committed by Russias occupiers, resulting in damage to soil and 
soil cover, water pollution, the destruction of the flora and fauna of the flooded 
area, changes to the Black Sea climatic region, damage to the Ukrainian agricultural 
sector, etc. (Malashchuk and Smolenska 2023, pp. 104-106). This act created serious 
threats to the epidemiological safety of both the flooded region and the entirety 
of Ukraine (Pavlenko 2023, p. 85). There are grounds to believe that the restart of 
the epidemiological system created by the newly adopted Law of Ukraine ‘On the 
Public Health System’ will contribute to reducing the abovementioned threats. In 
turn, laying down foundations of the public health system that, together with the 
system of provision of medical care, form the Ukrainian healthcare system, shall 
foster the resilience of the latter. 


3.6.3.3. Measures to Ensure the Resilience of the Ukrainian Healthcare 
System in the Context of Human Rights Protection 


The vitality of the Ukrainian healthcare system during Russia’s aggression against 
Ukraine will certainly be thoroughly examined by scholars and healthcare manag- 
ers. While facing the war, the healthcare system has proven its persistence, manage- 
ability, and ability to adapt to the challenging conditions and to generally ensure the 
healthcare servicing of the population. 

The factors that conditioned the resilience of the healthcare system and the 
possibility to protect the right to health and other health-related human rights 
during wartime include: the practice of functioning in non-optimal conditions; the 
experience of struggling with COVID-19; the steps taken towards reforming the 
Ukrainian healthcare system both before and during the full-fledged war of aggres- 
sion; other appropriate legislative and administrative solutions, including the sim- 
plification of regulatory procedures; the close interaction of the healthcare sector 
with other sectors of the national economy and spheres of activity; the heroism of 
Ukrainian healthcare workers, as well as the efforts of a considerable part of society; 
and strong international support. 

Since the first days of the full-fledged war, the Ministry of Health of Ukraine 
(hereafter - the MOH) has managed to ensure due health governance by ensur- 
ing the uninterrupted work of its departments, the National Health Services of 
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Ukraine,” the State Service of Ukraine on Medicines and Drugs Control,” and 
the state enterprises and institutions that belonged to the MOH’s area of gover- 
nance. Healthcare facility managers were required to ensure the uninterrupted 
provision of medical services during the martial law period. 

On 24 February 2022, the first day of Russia's full-scale invasion, the MOH of 
Ukraine established temporary measures to be introduced at healthcare institu- 
tions in order to ensure their preparedness for the provision of medical services 
to the injured. The relevant MOH order prescribed that state and municipally 
owned healthcare facilities should ensure the full provision of emergency care, 
prepare additional surgical teams for providing medical aid to the injured, sus- 
pend planned hospitalisations (except in cases stated therein), increase the part 
of healthcare services provided with the use of telemedicine, etc. In less than a 
month, planned hospitalisations and operations were renewed in many regions 
of Ukraine based on amendments to said order and on the situation at healthcare 
facilities (Slovo i Dilo 2022). 

Such a rapid renewal of the provision of routine healthcare services certainly 
contributed to the proper exercise of the right to health. However, similarly to the 
peak of the COVID-19 pandemic, the problem of pent-up demand for health- 
care services, especially in areas of active warfare, has remained. Notably, the 
majority of the above-mentioned measures were introduced at the beginning of 
the COVID-19 pandemic. Ukrainian healthcare officials point out that the strug- 
gle against COVID-19 prepared the Ukrainian healthcare system to respond to 
any emergency (Husak 2022). 

Since the beginning of the full-fledged war, Russian aggressors have 
attacked healthcare infrastructure and personnel on numerous occasions. As of 
30 November 2023, 1,419 attacks on the Ukrainian healthcare system were reg- 
istered in the World Health Organization (hereafter - the WHO) Surveillance 


12 ‘The National Health Services of Ukraine is a central executive body, the main func- 
tions of which inter alia include the implementation of state policy in the sphere 
of state financial guarantees for the heathcare servicing of the population and the 
performance of the function of the purchaser of medical services and pharmaceutical 
products under the program of state financial guarantees. 

13 The State Service of Ukraine on Medicines and Drugs Control is a central execu- 
tive body that implements state policy in the sphere of quality control and safety of 
medicines, including medical immunobiological medicines, medical equipment and 
pharmaceutical products, as well as the circulation of narcotic drugs, psychotropic 
substances and precursors, counteractions to their illicit trafficking, and state policy 
in the sphere of the donation of blood and its components. 


280 Challenges for Specific Fields of Law in the Context 


System, including 1,252 attacks that impacted healthcare facilities, 189 attacks 
that impacted healthcare transport, and 123 attacks that impacted healthcare 
personnel (WHO 2023). 

The war has been extremely hard on healthcare facilities located in active war 
zones. Many healthcare facilities have experienced an influx of patients - both 
servicepersons and civilians - with bullet and shrapnel wounds. Healthcare pro- 
fessionals working at such facilities have had to perform their duties in difficult 
conditions, often with risk to their lives. For instance, medical workers at Kyiv 
city clinical hospital No. 7 - which is located near Kyiv suburbs in which there 
was fierce fighting at the beginning of the full-fledged war, and which was itself 
hit by Russian rocket fire - dwelled in the hospital for a month and a half, provid- 
ing medical services to patients even in bomb shelters (Kyiv City Council, Kyiv 
City State Administration 2022). Most healthcare professionals stayed in their 
posts, though some (mostly female) moved to safer regions of Ukraine or fled 
abroad, evacuating their children. Immediate legal and public administration 
responses were provided to ensure healthcare workforce capacity. 

The MOH of Ukraine allowed foreign medical professionals and intern 
doctors to become involved in the provision of medical care to the injured. 
Measures were taken to send volunteer medical workers to municipal health- 
care institutions located in active war zones. These interim solutions, however, 
were questionable from the viewpoint of compliance with the existing laws and 
the rules of legal technique. The majority of outstanding issues were substan- 
tially resolved by adopting the Law of Ukraine ‘On Introducing Changes to 
Some Laws of Ukraine Regarding the Increase of Accessibility of Medical and 
Rehabilitation Care During the Martial Law Period’ on 29 July 2022, which, 
inter alia, extended legislative opportunities for involving volunteers (including 
foreign healthcare professionals) in the provision of medical and rehabilitative 
care and using telemedicine for the provision of such care during the period of 
martial law. 

The situation in safer regions of Ukraine was also difficult, as the need 
to ensure access to healthcare to people who moved there from active war 
zones and neighbouring areas (internally displaced persons, hereafter - IDPs) 
appeared. According to the results of a general population survey conducted by 
the International Organisation for Migration (hereafter - IOM), ‘as of 16 March 
2022, 14.7 % of the general population are currently internally displaced within 
Ukraine, equivalent to 6.48M individuals’ (IOM 09-16.03.2022). Accounting 
both for the Ukrainians who returned to their places of permanent residence 
and for new internal migrants, the IOM estimated the number of IDPs at over 
6.64 million individuals as of 23 July 2022 (IOM 17-23.07.2022). 
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Discussing the issue of ensuring the access of IDPs to healthcare, it is nec- 
essary to mention that the Ukrainian healthcare system has been in a state of 
transformation. The ongoing healthcare reform that, inter alia, reformatted pri- 
mary care, allows individuals to select a primary care physician by submitting 
the relevant declaration to the primary care provider regardless of the place of 
permanent residence of the patient. The chosen primary care physician then 
performs diagnostics and treatment of the most common diseases, carries out 
vaccination, monitors the patient’s health, and sends them for specialised care 
to be provided at the expense of the State budget if needed for medical reasons. 
In March 2022, the MOH provided that rendering primary care, care in emer- 
gency conditions, and vaccination (according to the vaccinations calendar) to 
IPDs shall not require the resubmission of declarations on physician selection 
by such patients (Order of the MOH of 17.03.2022 No. 496 ‘Some Issues of the 
Provision of Primary Medical Care under the Conditions of Martial Law’). This 
appears to have been helpful, especially in cases when the patients and/or their 
attending primary care physicians have changed their place of residence, though 
the procedure for changing the selected physician is not difficult. Thus, the steps 
taken during the healthcare reform and the use of the possibilities that it pro- 
vided largely contributed to the resilience of the Ukrainian healthcare system. 
The head of the National Health Services of Ukraine, N. Husak, pointed out that 
the Ukrainian healthcare system has survived the challenge of the war due to 
said transformation (Interfax-Ukraine 06.05.2022). 

Under the conditions of martial law, especially at the beginning of the full- 
fledged war, the simplification of bureaucratic procedures was the key regula- 
tory trend. This particularly related to the right to conduct medical practice, 
the accreditation of healthcare providers, etc. This contributed to ensuring the 
largely normal work of healthcare institutions (to the extent that this possible 
during the wartime period) which, in turn, positively influenced the rights of 
patients and healthcare professionals. 


3.6.4. Patients and Healthcare Professionals’ Rights in Times 
of War: A Few Considerations 


Ukrainian legislation provides for a list of patients’ rights that is nearly as com- 
plete as that recognised globally and at the European level - particularly by 
the World Medical Law Association Declaration of Lisbon on the Rights of the 
Patient, the European Charter of Patients’ Rights, etc. These rights are stipu- 
lated by the Civil Code of Ukraine, the Law of Ukraine ‘On Fundamentals of the 
Legislation of Ukraine on Healthcare’ (hereafter - the Law on Fundamentals), 
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the Law of Ukraine ‘On the State Financial Guarantees of Healthcare Servicing 
of the Population; and other laws, including special laws governing the provision 
of certain types of healthcare (e.g., the Law of Ukraine ‘On Psychiatric Care’). 

In Ukraine, the low level of systematisation of patients’ rights, the lack of 
effective procedures for the exercise of such rights, and insufficient practice in 
their implementation pose an issue. Certain steps to improve the situation have 
been taken, though they have been somewhat fragmented. Notably, efforts to 
properly ensure patients’ rights did not stop with the beginning of the war full- 
fledged war; only the needs and priorities changed, though some issues became 
more evident. 

The main challenge was to ensure the right to access healthcare services, espe- 
cially for vulnerable categories of patients. People with disabilities - who, as of 
1 January 2021, constituted 2.703 million persons (Radio Svoboda 2021) - are 
among the most vulnerable parts of the population. At the beginning of the war, 
many people with disabilities, especially those who appeared to be in territories 
experiencing active hostilities, faced grave problems with access to healthcare 
and other basic services, and their lives were exposed to additional risks because 
of their low mobility or other health conditions. 

Ukrainian authorities and the personnel of hospitals and boarding houses 
took efforts to evacuate persons with disabilities who stayed or lived there. The 
evacuation of people with disabilities (including children) who lived with their 
families, however, sometimes became the business of such families, volunteers, 
or persons with disabilities themselves (Ratsybarska 2022). The fate of persons 
with disabilities (especially those who stayed in psychiatric hospitals, psycho- 
neurological boarding houses, etc.) located in the territories temporarily occu- 
pied by the Russian Federation often appeared tragic. 

According to the Law of Ukraine ‘On Ensuring Rights and Freedoms of 
Internally Displaced Persons, such persons are entitled to the full extent of nec- 
essary medical care to be provided by state or communal healthcare institutions, 
although in practice, especially at the beginning of the full-fledged war, some 
persons with disabilities found themselves without the medicines or medical 
products they needed (OHCHR 2022). 

The Ukrainian government has taken measures to ensure uninterrupted access 
to essential medicine and necessary treatment to patients with chronic diseases 
during the period of martial law. Thus, for example, according to information of 
the National Health Service of Ukraine, in 2022, persons who lived with diabetes 
could receive insulin drugs as they were among the 72 drugs included in the 
Drugs Reimbursement Registry within the program of state financial guarantees 
(where 45 insulin drugs are provided completely free of charge). This program 
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is implemented by nearly 11,000 drug stores throughout Ukraine in accordance 
with the prescription of an endocrinologist or a primary care physician, regard- 
less of the place of location of such a physician and/or the institution by which 
they are employed (Kyiv Oblast Military Administration 2022). 

At the same time, the Ukrainian Parliament Commissioner for Human 
Rights, Dmytro Lubinets, pointed out in his annual Report on the Observance 
and Protection of Human Rights and Freedoms in Ukraine in 2022 that the pro- 
gram of state financial guarantees ‘does not fully represent packages of the pri- 
ority services that are of paramount importance during the war and post-war 
period (Lubinets 2022). 

With all of this, considerable progress has been made in the inclusion of drugs 
and treatment methods, including innovative solutions, in the program of state 
financial guarantees. For instance, in 2022-2023, an expanded neonatal genetic 
screening method allowing 21 hereditary and/or rare diseases to be detected in 
newborns was included in the program of state financial guarantees (Order of the 
MOH of Ukraine of 04.08.2022 ‘On Introducing Expanded Neonatal Screening 
in Ukraine). 

Another example of ensuring patients’ access to healthcare that is recognised 
as a core component of the right to health (WHO 2023) and promoting the 
right to innovations is legislative support for building the transplantation sys- 
tem, which derives from a number of rules of various laws. Changes to rele- 
vant laws and the issuance of sub-legislative acts related to transplantation that 
became effective in 2022-2023 were among the factors that made transplan- 
tation a field of medicine that dynamically evolved in spite of the war. Thus, 
406 organ transplantations were performed during 9 months of 2023, while 384 
transplantations were performed in 2022. The number of hematopoietic stem 
cell transplantations is also increasing: 251 transplantations during 9 months of 
2023 versus 223 transplantations in the whole of 2022 (Ukrainian Centre for 
Transplant-Coordination 2022). 

Attention is paid to the protection of patients rights in the course of the 
receipt of certain types of medical treatment. In addition to transplantation and 
blood donation, one should mention the provision of medical services with the 
use of medically assisted reproduction techniques (hereafter - the MART) - a 
field that has boomed in Ukraine, particularly due to the MART-friendly leg- 
islative approach. Since the beginning of the war, a number of issues related to 
the protection of the rights of participants of in vitro fertilisation programs and 
surrogacy motherhood programs have become extremely topical. It is, therefore, 
natural that the elaboration and adoption of the law on the MART is envisaged 
as a task to be accomplished in the course of Ukraine’s recovery process that 
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has already been started, without waiting for the post-war period (The National 
Council for the Recovery of Ukraine 2022). 

Special focus has also been placed on the protection of the rights of people 
in need of or receiving psychiatric or phycological care and rehabilitation. War 
cannot but negatively affect mental health. According to Minister of Health of 
Ukraine Victor Liashko, speaking at a mental health meeting in June 2022, at that 
stage of war, approximately 15 million Ukrainians needed psychological care, of 
whom 3-4 million will require pharmaceutical treatment (Liashko 2022). The 
longer the war lasts, the worse its impact on mental health will be. This is why 
Mrs. Olena Zelenska, the first lady of Ukraine, initiated the elaboration of the 
national mental health and psychosocial support program (MOH 2022). 

Notably, these individuals are not only patients, but also healthcare profes- 
sionals who suffer from the consequences of the war. Under such circumstances, 
the proper protection of their rights has become increasingly important, espe- 
cially because the protection of healthcare professionals’ rights is a prerequisite 
for the protection of the rights of patients. 

The situation with the protection of healthcare professionals’ rights largely 
resembles that concerning the rights of patients. The current legislation of 
Ukraine, including Article 77 of the Law on Fundamentals, provides for a wide 
range of professional and social rights and privileges of medical and pharma- 
ceutical workers, but the real state of their protection deserves to be better. The 
reasons for this include imperfect institutional foundations, inadequate imple- 
mentation mechanisms, insufficient financing, low social trust in healthcare and 
its professionals, as well as insufficient awareness by healthcare professionals of 
their rights and the absence of the practice of healthcare professionals demand- 
ing that their rights be observed. 

These issues have been exacerbated by the war, and new challenges have 
appeared. The afore-mentioned challenges inter alia include: the necessity of dif- 
ferentiating between civil and military medicine and properly determining the 
legal status of civil and military healthcare personnel; the implementation of the 
medical neutrality concept; the utilisation of labour and professional rights by 
medical and pharmaceutical workers; the improvement of the healthcare stan- 
dardisation landscape being performed by the healthcare profession rather than 
by the regulator, etc. A number of legislative and health governance interven- 
tions are required to resolve these issues. 

The introduction of healthcare professionals’ self-governance is a clear exam- 
ple of such solutions. The MOH prepared the relevant draft law to be submitted by 
the Cabinet of Misters of Ukraine to the Supreme Rada (Ukrainian Parliament) 
for consideration. The introduction of healthcare professionals’ self-governance 
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should help empower medical and pharmaceutical workers to decide on issues 
pertaining to their professional activities and enhance ethical and performance 
standards of healthcare professionals to increase public trust in the Ukrainian 
health system (Sorbie et al. 2023). Like many other legislative interventions, the 
adoption of the relevant draft law is envisaged by the draft Ukraine Recovery 
Plan stipulating that its implementation should begin as soon as possible that 
will help Ukraine in winning the war and modernising its healthcare. 

It is also worth mentioning that, besides legislative and governance support 
for ensuring human rights in healthcare, court protection of such rights also 
takes place. In Ukraine, the practice of applying to the court for the protection 
of violated healthcare rights is less widespread than that in the USA or the EU 
states, but Ukrainian courts have considered civil, administrative, and criminal 
health-related cases even during the martial law period (Supreme Court 2023). 


3.6.5. Interim findings 


Ensuring and protecting human rights in healthcare during times of emergency, 
particularly in times of war, is a challenging task. It can, however, be accom- 
plished, as has been proven by the Ukrainian experience of the protection of 
such rights during the full-fledged war of aggression unleased by the Russian 
Federation against Ukraine. 

Being committed to performing its international law and constitutional 
obligations to protect the non-derogable rights to life and personal integrity 
extending to certain health-related duties, Ukraine has also managed to ensure 
the protection of the right to health. Despite the fact that the Constitution of 
Ukraine allows the right to healthcare and medical assistance to be temporarily 
limited under the conditions of martial law, no derogation from that right has 
taken place. 

Several measures have been undertaken by the Ukrainian government, the 
healthcare profession, and civil society - not only to ensure the provision of 
timely and appropriate healthcare, but also to reduce the damage to the determi- 
nants of health (e.g., access to safe water, adequate housing, etc.) caused by the 
war. Some of these measures were among the factors that ensured the resilience 
of the Ukrainian healthcare system and the possibility to protect human rights 
in healthcare in the country. 

The war highlighted existing issues of the protection of the rights of patients 
and healthcare professionals, and brought a new set of problems (e.g., difficul- 
ties in ensuring the right to access healthcare services, especially for vulnerable 
patients; the increased need for mental healthcare and rehabilitation; the neces- 
sity of properly differentiating between civil and military medicine; the need for 


286 Challenges for Specific Fields of Law in the Context 


the improvement of the standardisation of the healthcare service landscape to 
be performed by the healthcare profession rather than by the regulator, etc.). At 
the same time, efforts to increase the level of protection of the rights of patients 
and healthcare professionals were not stopped by the war. The notion that such 
efforts are to be extended and launched in the nearest future derives from the 
draft Ukraine Recovery Plan. 


3.7. Business and Human Rights in the Recovery Agenda 
for Ukraine* 


3.7.1. Social Expectations of Corporate Responsibility and Respect 
for Human Rights 


In their first lectures, first-year law students hear the following: ‘Jurisprudence 
is the science of how it should be. This idea can also be found in the book 
Jurisprudence: Themes and Concepts (Veitch et al. 2006, p. 21). The authors of 
this book mention that there is a constant dynamic and tension within law due 
to the fact that our expectations — based on the principles of equality, freedom 
and justice - do not match the existing experience: 

The discrepancy between the way things are now and the way things might 
be if they were better in the future can be described as a discrepancy between 
‘social experience and social expectations’ (De Sousa Santos 2002, p. 2). The 
desire to make the social experience better by living up to these expectations is 
the source of energy that drives us to improve our social life. <...> This desire 
for improvement creates a constant tension that underlies modernity <...>. 
Expectations usually give rise to a demand for release from problems they are 
currently facing, e.g. from hunger, oppression, discrimination. Where people’s 
expectations remain unfulfilled, the discrepancy requires resolution through 
advances in knowledge or in more sophisticated ways of organizing things and 
people. However, if such aspirations are to be consciously realised, they must be 
provided for in a reasonably orderly manner. This is where regulation comes into 
play: regulation ensures consistent compliance with the expectations of society 
as a whole. (Veitch et al. 2006, p. 12) 


* The author would like to acknowledge the financial support from the MSCA4Ukraine 
project, which is funded by the European Union, and assisted in preparation of this 
Chapter. 
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The business and human rights (hereafter - the BHR) framework has become 
just another manifestation of the development of social expectations of justice. 
Just like the struggle against discrimination or other injustice, the BHR field goes 
through the same stages: the experience of injustice accumulates and the aware- 
ness of vulnerability occurs; because of this, the demand for release from prob- 
lems and a more perfect reality is formed; finally, on the basis of this, a request 
for new regulation arises. We can find confirmation of this in John Ruggie’s 
(2008) framework: the corporate responsibility to respect human rights is the 
baseline expectation that society has of all companies in all situations (Protect, 
Respect and Remedy). 

At the same time, the formation of this request for new legal regulation in 
the case of the development of the BHR concept is significantly different from 
previous experience, since it has as its addressees not only the state, but also 
non-state actors. The case of Ukraine is an illustration of how appropriate social 
expectations are addressed to businesses in times of such global emergency as a 
war of aggression. After all, ‘how business enterprises operate in a conflict and 
post-conflict context will affect the dynamics that enable or undermine sustain- 
able peace and respect for human rights. However, the role of business in conflict 
prevention and peacebuilding programmes, and in particular the contribution 
that effective management of business-related human rights impacts can play, 
has largely been overlooked’ (OHCHR 2019). 

In this chapter, we reveal the understanding of responsible business conduct 
(hereafter - the RBC) and its role in the post war recovery of Ukraine. The start- 
ing point of this review is the question of business as a direct addressee of human 
rights demands, since it seems that one of the determining reasons for the emer- 
gence of social expectations which was embodied in the BHR framework was 
the inability - or, in a number of cases, the conscious unwillingness - of the 
state to ensure respect for human rights by corporate actors. In times of global 
emergency such as war and the challenges of post-war reconstruction, the state 
is very limited in its ability to fulfil its human rights obligations. This, in turn, 
raises questions about the correlation between the powerful influence of busi- 
ness on human rights and the need to revise the concept according to which 
private subjects are equal participants in their relations. The powerful nature of 
the influence of business also means that there is a revision of the social contract, 
the parties to which were previously considered to be society and the state. This 
therefore creates the need to legitimise such corporate power in substantive and 
procedural ways. Global emergencies increase the intensity of the social expec- 
tation of solidarity. Therefore, all of the above-mentioned issues are considered 
through the prism of the solidarity approach. 
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3.7.2. The Solidarity Approach to Rethinking the Business and 
Human Rights Framework 


We live in a time in which the demand to transform the existing economic order 
into one of sustainable lifestyles (UNFCCC) based on care, community and 
cooperation is no longer discussed. All of us are advocates for a just and sus- 
tainable new economic order, but there is still a discussion on the most effective 
way in which to make such a transformation a reality: How can we transform 
our economy and society to maintain quality of life in a sustainable way? How 
will people living in relatively poorer socio-economic conditions be able to catch 
up with and/or be included in the transitions that we deem necessary to sustain 
our economy and our environment? How, if at all, should we incorporate our 
legal and ethical responsibility for past, present and future resource use vis-a-vis 
future generations and the rest of the world (van Zeben 2020, p. 302)? 

The answers to these questions depend on the basic question of who will 
wield power under this transformed society: ‘we must change how we structure 
power if we are to reset our priorities and radically improve our collective choices 
[emphasis added]’ (Hill 2002, p. 2). 

A hard reality is that the current model of (economic) development is still not 
rights-based, and business models are still not oriented towards human rights. 
This leaves the profit-maximisation mantra of modern shareholder value-oriented 
corporations untouched, and even extends it as a guiding ideal to tackle a variety 
of social and environmental issues, providing an opportunity for governments to 
privatise public problem-solving and retreat from essential public domains. There 
is a need to reorient the role and purpose of corporations in society (Wettstein 
2020, p. 13) based on the intrinsic normative force of human rights. All society 
feels this especially acutely in times of crisis and emergencies, but vulnerable indi- 
viduals, groups and communities live with this understanding every day. 

In June 2021, the UN High Commissioner for Human Rights, Michelle 
Bachelet, called for a ‘human rights-enhancing economy’ in her speech to the 
Human Rights Council (OHCHR n.d. c), but there is still a feeling that we live in a 
world of an economy enhanced by human rights. In many cases, even the sustain- 
ability argument seems like a business case argument, with a focus on sustainable 
economic growth which can only work when creating win-win solutions. The 
truth is that situations with no win-win solutions in sight, highlighting the fra- 
gility of our world and the fragmentation of development, are routine. Moreover, 
the idea of respect for human dignity as a key idea of the human rights concept 
does not need to be substantiated by a sustainability argument: it is valuable in 
itself, and it should stay as a core determination of all kinds of social regulation. 
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The situation in Ukraine during the first months of the war of aggression illus- 
trated this well. Thus, small businesses, particularly grocery stores, in some cases 
demonstrated higher resilience compared to large businesses that were unable to 
quickly rebuild supply chains to adequately take into account the local context. 
In the following months of aggression, many small companies stopped operating 
because they did not have a financial cushion (as large companies usually have) 
and went bankrupt, but they saved people from hunger under the most excep- 
tionally difficult conditions. The key factors determining why small local compa- 
nies were able to realise this include their deep understanding of the local context 
(as they are part of it) and the nature of their supply chains, which are established 
with a focus on local suppliers (usually involving similarly small companies). 
This makes them different from the large all-Ukrainian companies whose supply 
chains were disrupted by the war. The role of these small local stores proved to be 
critical in minimising the effects of the war on human rights. 

Despite the collective nature of the challenges of sustainable development, the 
Western legal tradition (with its huge influence on the global legal framework) 
remains predominantly individualistic. The modern understanding of human rights 
and the concept of neoliberalism developed simultaneously, providing, in many cases, 
an ideological basis for each other. Neoliberalism believes that the global competitive 
market would be the most effective method to ensure international economic har- 
mony, and therefore the role of governments was confined to creating and defending 
markets. There is an emphasis on individual responsibility based on the belief that if 
everyone has unimpeded access to the market, everyone will benefit equally from it. 
While classical liberalism sought to free the economy from the state - or, more pre- 
cisely, to establish sufficient freedoms for the economy - in neoliberalism the market 
becomes the mode of rationality for both state and society. Neoliberalism thus raises 
‘the market to a principle of all life and of government’ (Moyn 2014, p. 396). 

For modern societies, there is a consensus that the ‘main values are equity/ 
fairness/diversity; democracy/freedom; community/caring; and sustainability/ 
thriving ecosystems’ (Hill 2022, p. 171). This means that the existing model of 
the organisation of society and its economic order does not correspond to the 
values professed by this society, and there is thus a need to shift to a solidarity 
society (Uvarova 2023, p. 3). Based on the Draft declaration on the right to inter- 
national solidarity (2017), solidarity could be defined as a fundamental principle 
taking as its foundation a spirit of unity among all social actors encompassing 
the union of interests, purposes and actions, and the recognition of different 
needs and rights to achieve common goals. 

There are moral (discretionary solidarity) and legal (mandatory solidarity) 
dimensions of the corporate responsibility to respect solidarity. From the legal 
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perspective, the duty barriers of solidarity are the same as those relating to 
human rights. In a situation of crisis and emergency, or in any case of people’s 
vulnerability, the reasonable expectation of society consists of enhanced corpo- 
rate responsibility. 

BHR developments are engendering a paradigmatic shift in human rights law. 
The process of merging public human rights law and private business law into one 
holistic organism must consider different sides of these issues. Corporate practices 
must incorporate sustainable business practices within all levels of governance. 
This requires a mentality shift on the basis of the ideals of social solidarity. These 
arguments are particularly forceful in vulnerable societies, societies with weak 
rule of law infrastructures or political instability, and conflict-affected societies. 

The BHR approach is important when attempting to systematise the ques- 
tion of when and how a company has an obligation to do something more than 
merely provide respect or do no harm. The example of Ukraine is especially tell- 
ing because it creates the urgency to do something. A coherent understanding 
of solidarity has a clear link with the concept of dignity, but also arguably has 
transnational and transgenerational dimensions. 


3.7.3. Business as a Human Rights Duty Bearer 


In jurisprudence, the state is traditionally considered a human rights duty bearer. 
The precursor to this is history: from the 17th century, states played a ‘domi- 
nant role in most global legal decision-making processes’ (Lung-chu 1989, p. 25; 
Klabbers 2003, p.p. 354-357; Cismas c.a. 2005, p. 72), acting as ‘the basis of the 
community’ (Cassese 1989, p. 71; Heffes 2015, p. 55). This is how the generally rec- 
ognised thesis that ‘human rights correspond to the state’s obligations regarding 
non-interference in the sphere of individual freedom, respect for human rights, 
their provision, protection and promotion (Khrystova 2012, p. 54) was formed. 

This construction is not theoretical — it is the basis of the international human 
rights protection system. The question of whether it was a good idea to impose 
human rights obligations on states is perhaps one of the most difficult in modern 
jurisprudence, and is extremely rarely addressed - both because of the complex- 
ity of the issue itself and because of the feeling that there is no alternative to it. 
Among those who are still looking for an answer to it, two main positions stand 
out. The first is that such an approach is justified, at least during the formation of 
the modern international human rights protection system, because only then did 
states have sufficient powers to ensure respect for and the fulfilment of human 
rights. The second observes that states themselves are often the most significant 
perpetrators of human rights violations: ‘It’s like entrusting the fox to guard the 
hen house’ (O’Neill 2020, p. 136). 
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There is a third approach that is of interest in the context of this chapter, 
according to which the state-centric approach to building a human rights pro- 
tection system - and, in a more general context, to understanding the nature of 
human rights - was fully justified in the middle of the 20th century. According 
to O. O’Neil, this period saw the peak of state power. However, since that point, 
globalisation has transformed the configuration of power in ways that have often 
made it difficult for the state to ensure respect for and the fulfilment of human 
rights. There are several reasons for this: situations illustrating states’ inability 
to effectively protect human rights from corporate abuses; human rights viola- 
tions by states and business contributing to such violations; and the expansion of 
spheres of social life that are outside of state regulation. 

The ability of states to adequately ensure the implementation of human rights 
is limited by the powerful influence of non-state actors (Caney 2006, p. 44; 
O’Neil 2016, p. 71). First of all, this concerns transnational corporations. In 1998, 
a book by Raymond Vernon, who is sometimes called a pioneer in the study 
of transnational corporations (his first works on this subject were published in 
the 1970s), entitled ‘In the Eye of the Hurricane: Problematic Perspectives on 
Transnational Corporations was published. His decision to write the book, as 
he states in the preface, ‘grew out of the feeling that the world was entering a 
period in which the inevitable clashes between multinational enterprises and 
nation-states could become more frequent and intense, finding a response in the 
society, both in public and in the private sector, which can significantly worsen 
their functioning’ (Vernon 1998, pp. vii-viii). 

The global nature of business today is such that regardless of size or model - 
whether multinational corporations or small and medium-sized enterprises - 
companies impact people both in their home countries and around the world. 
One example of this impact can be seen in the proliferation of complex supply 
chains in many business sectors. A single company’s supply chains may span 
several countries with very different legal frameworks (Human Rights Watch 
2016). According to the International Labour Organisation, at least one in five 
jobs is linked to global supply chains (Human Rights Watch 2016). Inclusion 
in such a global society has significant advantages for businesses (International 
Labour Organisation 2018), providing access to new labour markets and new 
technologies while allowing them to reduce the cost of production. At the same 
time, being a powerful economic, social and political entity, businesses can also 
be a force for good in society. Companies provide goods and services, create jobs 
and can contribute to the alleviation of poverty (World Bank Group 2015); they 
can create, disseminate or build on best practices and international standards 
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(Bank for International Settlements 2017). However, the risk of negative business 
impact is also significant. 

Global emergency situations are a significant factor in increasing people’s 
dependence on the conduct of businesses. International human rights law ini- 
tially considers emergency situations as situations in which, objectively, the abil- 
ity of the state to perform its functions in order to ensure the common good 
(‘the life of the nation’ (Art. 15), ‘the independence or security of the state’ 
(Art. 27)) is significantly limited. In this regard, international human rights law 
allows states to derogate from many human rights obligations in proportion to 
the looming threat (UN Human Rights Committee 2001). However, derogation 
does not change the volume/content of the human right, and the value of respect 
for human dignity does not lose its relevance. On the contrary, in situations of 
war (or other emergencies) the dependence of individuals (rightsholders) on the 
ability to realise a particular human right can significantly increase and become 
critical. Under these conditions of the limited ability of the state to ensure human 
rights and the critical importance of this right for a person, the scope of the 
human rights obligations of non-state actors can proportionally increase. This 
also corresponds to Shue’s concept, which provides a plausible account of what 
the criteria should be for determining who should bear positive obligations. In 
his view, ‘two factors must be considered in this regard: first, means-end reason- 
ing must establish what needs to be done in order for a right to be fulfilled and, in 
light of this, it must be determined who best can perform those tasks. Secondly, 
the allocation of duties also depends upon what burdens are reasonable and fair 
to place upon specific agents... it is clear that, in many instances, corporations 
will be able to play an important role in helping to realise fundamental rights’ 
(Deva and Bilchitz 2018). 

The explanation of the social expectations placed on companies in these sit- 
uations is based on the fact that when operating as a supplier in an emergency 
situation, a business performs not just a private function, but also a public one 
(Mende 2022, p. 42; Fuchs 2013, p.p. 77-78; Scherer et al. 2016, p. 274). According 
to liberal theory, only states are considered as public actors. Companies belong 
exclusively to the private sphere, and therefore they do not need legitimisation by 
society. This approach ‘conceptualizes corporations as apolitical and corporate 
responsibility as purely private’ (Wettstein 2020, p. 38), but it ignores the real 
state of affairs: the activities of companies can significantly affect public interests, 
companies do not always operate purely in the private space given to them by 
the state, and states are not always able to exercise effective control over such 
activities. Companies play an important role in ensuring the minimum neces- 
sary access to essential goods and services - not only in the private interest of a 
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particular person, but also in the general interest of the whole of society, since 
such actions ensure societal sustainability which is a requisite for respect for 
human dignity, and the latter is a minimum requirement of humanity. 

Accordingly, in the second half of the 20th century, human rights theory was 
based on a model where the state was considered the primary human rights duty 
bearer (the vertical effect of human rights). This theory was also designed to pro- 
tect human rights from violations by third parties who act as secondary human 
rights duty bearers (the horizontal effect of human rights), but it often showed 
its ineffectiveness in practice. From a substantive point of view, this approach is 
objectionable, as it makes the understanding of human rights state-centric: “The 
initial assumption that states are the primary agents of justice sees states and 
only states as having the will and ability to implement, delegate, or distribute all 
obligations to ensure justice. The problem with state-centric approaches is not 
that they seek to allocate obligations that are consistent with human rights, but 
that they allocate them in ways that may not work. Despite the expected realism 
of those who impose obligations on the state, their approach is often completely 
unrealistic’ (O’Neill 2001, p. 185). 

Recognising the status of non-state actors as the primary human rights duty 
bearers does not mean that we allow such actors to completely supplant the state. 
Their main difference from the state is that they cannot establish a legal order 
within the entire society, and their ability to influence the behaviour of other 
participants in social relations in order to ensure their compliance with human 
rights is limited. 


3.7.4. The Human Rights Obligations of Business: The Vertical 
Dimension 


As was already indicated in the previous section, the main goal of legal human 
rights is traditionally considered to be the establishment of rules of relations 
between the person and the state (the vertical effect of human rights); how- 
ever, human rights can also be addressed to other persons and require certain 
behaviours from non-state actors - that is, have a so-called direct horizontal 
effect. 

However, this approach, in fact, does not go beyond the state-centric (when 
we talk about both the vertical and the horizontal effect of human rights, we are 
talking about the obligations of the state) model in the first case regarding its 
own actions (the vertical effect). In the second case, it does not exceed the state- 
centric model regarding the actions of third parties which affect human rights 
(the horizontal effect). In other words, the horizontal effect of human rights 
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takes place when the state remains the primary human rights addressee - when 
it is required to ensure the effectiveness of human rights in relations between two 
private entities over which the state has authority. This means that the horizontal 
effect indicates not so much the relations between the two actors themselves 
(e.g., a rightsholder and corporate actor, even when their relations are subordi- 
nated, such as by an employer and an employee), but rather the fact that their 
equality before the law is ensured by the state, and they can equally count on its 
intervention in case of the violation of human rights by one of the parties. The 
fact that the horizontal dimension of human rights is based on the same state- 
centric approach is confirmed by J. Knox (2008, pp. 1-47) and, in practice, we 
also find confirmation in the jurisprudence of European courts. 

However, can we talk about the horizontal effect of human rights in situations 
where the state does not fulfil the role of the addressee of human rights demands 
(due to its incapacity or undemocratic nature, or because the relationship objec- 
tively exists outside the sphere of the state’s regulation or in an emergency sit- 
uation)? For example, when the COVID-19 pandemic began, businesses tried 
to minimise losses. Among other things, major brands resorted to cancelling 
orders or suspending them for a period until the situation improved and demand 
increased. Such actions led to large-scale dismissals of employees, the massive 
non-payment of wages, and the termination of the activities of individual sup- 
pliers. This situation most often occurred between North American and EU 
companies in contracts with suppliers from countries with low labour standards 
(often featuring large brands). At the same time, these companies acted within 
the scope of their contracts — they used the contracts’ clauses, which gave them 
the right to refuse the contract at any time, and which placed the counterpar- 
ties and their employees in an extremely vulnerable position (where civil society 
organization (hereafter - the CSO) called on governments). 

According to the UN Guiding Principles on the BHR (2011), companies have 
an obligation to ‘do no harm; they have a corporate responsibility to respect 
human rights. This requires any company to carry out human rights due dili- 
gence (hereafter - the HRDD) procedures and, in this way, identify, prevent and 
respond to any negative impacts on human rights in the process of the function- 
ing of the company and in its supply chains. In the above example, respect for 
human rights means that companies that cancel or change their orders should 
assess the impact of their decisions on workers and suppliers and try to minimise 
such negative impacts as much as possible (Workers Rights Consortium 2023). 
The demand for such due diligence is especially heightened when it comes to 
situations which present the obvious de facto inequality of formally equal parties 
to a contract, since suppliers are forced to agree to a contract condition that gives 
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a company/customer the right to cancel an order at any time before delivery, 
and are completely dependent on the good faith behaviour of the counterparty 
without having any leverage over them. 

Michael Sandel, in his classic work Justice: What’s the Right Thing to Do (2009), 
cites examples of contractual relations in which, due to the unequal position 
of their parties, the effect of human rights is not horizontal. For example, as a 
result of Hurricane Charlie, people were forced to buy goods and use services 
which were in some cases priced ten times higher than normal, and this can 
be explained only by the vulnerable position of people to whom the choice of 
whether or not to enter into a contract, and on what terms, existed only formally. 

The situation of the dependence of the local population on the behaviour of 
corporate actors significantly increased during the war of aggression in Ukraine, 
and will be critical during post-war reconstruction. This can be illustrated by an 
example. The start of aggression against Ukraine was particularly dramatic in 
the first two months, as Ukrainian cities were drastically transformed from areas 
of peace to warzones subject to massive shelling, with more than 20 % of the 
territory of the whole country occupied in the first week of the conflict alone. In 
this situation, food security became exceptionally challenging. Cities with hun- 
dreds of thousands of people found themselves in situations where many grocery 
stores ceased operating on the first day of the war, and supply chains for deliver- 
ing food to stores were disrupted. Queues formed in front of the few stores that 
remained open, and there were instances of people being killed by shelling while 
standing in line for food on the street. Older people, people with disabilities, and 
people with small children were in particularly vulnerable positions (Uvarova 
2022, p. 5). 

The situations listed above are examples of when a business entity and a per- 
son (or group of people) whose rights are affected by the activities of such an 
entity are not equal. This inequality in the ability to influence the other party 
determines the requirement for the party which is endowed with such a power- 
ful influence to respect human rights and exercise due diligence in order to avoid 
having a negative influence on their counterparty. 

In other words, non-state actors, which in another context are secondary 
addressees of human rights demands, may find themselves in a situation where 
they become the primary human rights duty bearers. The opinion of the UN 
Guiding Principles on the BHR phrases this in more concrete terms: ‘Appropriate 
action will vary according to: Whether the business enterprise causes or contrib- 
utes to an adverse impact, or whether it is involved solely because the impact is 
directly linked to its operations, products or services by a business relationship’ 
(Guiding Principle 19(b)). 
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3.7.5. Requesting the Legitimacy of Corporate Actors 


Business legitimacy is a prerequisite for a company’s license to operate in society 
and conduct relations with various internal and external stakeholders, including 
investors, shareholders, employees, customers, consumers, suppliers, local com- 
munities, the state and the international community. ‘Just a few decades ago, the 
legitimacy of the company was determined to a greater or lesser extent by gen- 
eral norms, control and centralized regulation by the state. Today, legitimacy is 
ensured in fundamentally new forms of political governance. This is an import- 
ant feature of BHR, which takes this field beyond the boundaries of Western 
neoliberal capitalism. The latter recognises the need for the social responsibility 
of business, but considers this to be private responsibility. According to liberal 
theory, only states are considered as public actors. Companies belong exclu- 
sively to the private sphere, and therefore they do not need legitimisation by 
society. This approach ‘conceptualizes corporations as apolitical and corporate 
responsibility as purely private’ (Wettstein 2020). However, this approach also 
ignores the real state of affairs: the activities of companies can significantly affect 
public interests, companies do not always operate purely in the private space 
‘given to them by the state, and states are not always able to exercise effective 
control over such activities. This indicates the need to recognise companies as 
subjects of public responsibility whose authority is subject to legitimisation by 
society. This statement is especially relevant for providers of essential goods and 
services, which can be illustrated by examples of handling human rights chal- 
lenges during the COVID-19 pandemic. Companies, urged not to interrupt their 
activities because of their importance for local residents or more globally, were 
supposed to demonstrate that they had taken all appropriate measures to ensure 
the highest possible levels of occupational health and safety for their employees. 

The privatisation of the provision of essential goods and services does not 
deprive them of an element of public function (meaning that ensuring the min- 
imum necessary access to essential goods and services is not only in the private 
interest of a particular person, but the general interest of the whole of society, 
since such actions ensure societal sustainability and are required in the pro- 
vision of respect for human dignity, which itself is a minimum requirement 
of humanity). The public nature of goods and services emphasises the role of 
the state in providing access to them: in peacetime, the state establishes reg- 
ulation aimed at ensuring access to essential services for the most vulnerable 
groups, monitoring the quality of services and more; in times of war and post- 
war reconstruction, the state becomes the main addressee of the demand to 
provide access to essential goods and services, either on its own or through the 
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increased regulation of service providers and closer interaction with them. The 
BHR framework calls on the state to provide recommendations to business on 
what risks war entails for human rights, what actions should be taken by busi- 
nesses to minimise the risks of a negative impact on human rights, and what 
forms of interaction between business and the state can be ensured to minimise 
such risks and secure access to essential goods and services. At the same time, 
businesses have their own responsibility to make all possible efforts to secure 
human rights. In the situation of essential goods and services during the war of 
aggression or in the post-war period, the state’s ability to provide access to them 
and/or adequately regulate private actors’ conduct to ensure accessibility can be 
extremely limited. This means that additional positive requirements beyond the 
baseline responsibility to respect rights may be imposed on companies. The sec- 
ond pillar of the Guiding Principles - the responsibility of business to respect 
human rights - applies regardless of how governments meet their obligations, 
and indeed applies in all contexts. The development of social relations and the 
role of business in this process have led to the fact that today the idea of a new 
social contract which considers business as one party along with the state and 
society is increasingly heard. Business, as a bearer of public power in a certain 
way, is also the addressee of requests for legitimacy. It should be noted that the 
concept of a new social contract has accompanied the UN Guiding Principles 
on the BHR since the moment they were conceived - J. Raggi (2013) indicated 
the expectations directed at corporations as part of a collective social contract 
(Protect, Respect and Remedy). 

At the same time, the question of the legitimacy of the government goes far 
beyond the law. Rather, law provides procedural tools of legitimation, thereby 
promoting greater certainty and pre-empting potential disputes. The concept 
of the BHR also offers procedures aimed, in fact, at legitimising the activities 
of companies in society. First of all, this concerns HRDD - an ongoing process 
which includes assessing actual and potential human rights impacts, integrat- 
ing and acting upon the findings, tracking responses, and communicating how 
impacts are addressed (McCorquodale and Nolan 2021, p. 455). However, the 
procedural component has no independent meaning as it is always aimed at 
securing the substantive goal. The development of a particular procedure is not 
the purpose as such, and the procedure is determined by the purpose that should 
be achieved via this procedure (Deva 2023, p. 390). In the case of HRDD, such 
a purpose is not to ensure the result (no human rights abuses/no harm), but to 
ensure that businesses respect internationally recognised human rights and take 
all reasonable measures to prevent, stop and redress human rights harm emanat- 
ing from their operations or their business relationships. 
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Ensuring HRDD is a way to ensure the legitimacy of business in society. The 
need for business legitimacy also dictates the need to comply with rule of law 
requirements, and the rule of law is applicable to both state and non-state regu- 
lation. In particular, rules of conduct established by non-state actors should not 
lead to human rights abuses, and should prevent them. Therefore, for example, 
non-state regulation should not be discriminatory; the fact that such regulation 
is carried out by a private entity cannot serve as justification for limiting human 
rights on the basis of gender, race, origin, age, nationality, etc. - except when 
there is a legitimate aim for such a limitation (for example, restricting access to 
certain content based on age), it is clearly provided for in established rules that 
are available for review, and it is proportionate (Sander 2020, 935). Guarantees 
of the rule of law include the possibility to use ‘effective means of legal protection 
at the operational level. 


3.7.6. Heightened Human Rights Due Diligence 


The international community is increasingly setting expectations for RBC 
through international sustainability initiatives (Sjafjell and Taylor 2019; Ahlstrom 
and Sjafjell 2022). This includes the UN Sustainable Development Goals (hereaf- 
ter - the SDGs), the Organisation for Economic Cooperation and Development's 
(hereafter - the OECD) Guidelines for Multinational Enterprises (1976), and 
most importantly the UN Guiding Principles for Business and Human Rights. 

In recent years, the EU has introduced a range of regulatory initiatives 
which, in different ways, seek to address the impacts that businesses have on 
the observance of human rights (Danish Institute for Human Rights 2022, 
p. 10). Key among them are: the European Green Deal (2021), a suite of policy 
and legislative initiatives announced in 2019 aimed at achieving no net emis- 
sions of greenhouse gases by 2050; the 2020 European Pillar of Social Rights 
and the accompanying action plan; the Corporate Sustainability Reporting 
Directive; the Sustainable Finance Disclosure Regulation; the Green Taxonomy; 
the Conflict Minerals Regulation; the Timber Regulation; a proposed ban on 
goods produced with forced labour; proposed regulation on deforestation-free 
products; the General Data Protection Regulation; the Public Procurement 
Directive; and the proposal of the Corporate Sustainability Due Diligence 
Directive. On 10 March 2021, the European Parliament adopted a resolution 
with recommendations to the European Commission regarding the approval 
of a legislative proposal on mandatory supply chain due diligence (the draft of 
the Directive was published on 23 February 2022 and voted on by the European 
Parliament on 1 June 2023). 
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RBC principles and standards set out the expectations for how businesses 
should prevent and address adverse impacts of their operations and supply chains 
while also contributing to sustainable development in the countries where they 
operate. RBC can help to inform companies as to how they should respond to the 
war in Ukraine in the immediate and medium term - notably by providing a due 
diligence framework to help them gain visibility over the main human rights and 
integrity risks present in their supply chains, including those that have emerged 
or been made worse by the war. Conducting effective supply chain due diligence 
can help to support both the resilience of Ukraine’s economy in the short term as 
well as its later reconstruction. 

In the context of the war of aggression and the post-war period of reconstruc- 
tion, companies should provide heightened HRDD that requires them to ask 
themselves whether they make all possible efforts to minimise the negative impact 
of the emergency situation on human rights, balancing individual human rights 
(such as employees’ safety) and the public interest (such as ensuring access to 
essential goods and services). Any understanding of heightened HRDD as iden- 
tifying potential and actual impacts on people (human rights) as well as on the 
context (the situation of the war) should be supplemented with one more com- 
ponent, i.e., preventing or minimising the impact of the emergency situation on 
people (human rights). This emergency situation could significantly change the 
scope of the corporate responsibility to respect human rights. This not only con- 
cerns a company’s impact on human rights, but also social expectations of its role 
in responding to human rights challenges that the emergency situation creates. 

The concept of heightened HRDD is attracting increasing attention in the 
BHR studies and policy-making. In 2020, the Report of the Working Group 
on the issue of human rights and transnational corporations and other busi- 
ness enterprises entitled “Business, Human Rights and Conflict-Affected 
Regions: Towards Heightened Action’ was published. In 2022, ‘with powerful 
influence in mind UNDP and the UN Working Group on the BHR developed 
the practical roadmap for action: “Heightened Human Rights Due Diligence 
for Business in Conflict-Affected Contexts: A Guide”’ It notes that ‘heightened 
human rights due diligence means identifying potential and actual impacts on 
people (human rights) as well as on the context (conflict). Therefore, heightened 
HRDD involves identifying and assessing not only companies’ actual or poten- 
tial adverse impacts on human rights, but also their actual or potential adverse 
impacts on the conflict itself. As the summary of the Guide notes: “The Guide 
recognises that businesses invariably impact the dynamics of a conflict and that 
they therefore need to adopt conflict-sensitive practices to account for, and mit- 
igate, these impacts. 
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In the first week of the Russian invasion of Ukraine, the European Commission 
published a proposal for mandatory the HRDD legislation - the Corporate 
Sustainability Due Diligence Directive (2022, hereafter - the CSDDD) - that 
requires companies to identify and mitigate risks for human rights connected to 
their global operations and business relations. The concept of mandatory HRDD 
for companies is gaining momentum in Europe. These legislative initiatives sug- 
gest imposing significant challenges and severe liabilities on companies that pro- 
cure their products through supply chains. There are relevant legislative steps in 
France, the Netherlands, Germany and, as already mentioned, at the EU level. 
In August 2022, a group of 51 civil society organisations and academics active 
in the field of the BHR issued a joint statement calling upon EU policymakers 
to include specific provisions on RBC in conflict-affected areas in the CSDDD. 
This statement was based partly on research by the Business & Human Rights 
Resource Centre on companies’ due diligence response to the escalating conflict 
in Ukraine, which showed that the large majority of companies struggle with 
managing the situation responsibly. On 25 January 2023, the Commission pub- 
lished a proposal for the CSDDD stating that 


in conflict-affected and high-risk areas, <...> should undertake heightened due dili- 
gence following the guidance on heightened human rights due diligence for business 
in conflict-affected contexts developed by the UNDP and other relevant international 
bodies. This includes complementing standard due diligence with a conflict analysis, 
based on stakeholders’ engagement, aimed at understanding the root causes, triggers and 
parties driving the conflict and the impact of the company’s business activities on the con- 
flict [emphasis added]. 


Finally, the updated OECD Guidelines for Multinational Enterprises on the RBC 
(2023) also pay attention to situations of armed conflict. In particular, they men- 
tion that enterprises should respect the standards of the IHL. In the context of 
armed conflict or heightened risk of gross abuses, enterprises should conduct 
enhanced due diligence in relation to adverse impacts, including violations of 
the IHL. 

Many companies in Ukraine demonstrate responsible conduct. They have 
a number of good practices that have ensured human rights for their employ- 
ees since the war of aggression started. At the same time, the following can be 
observed regarding the lack of integration of a human rights approach into com- 
panies’ policies and processes: (a) companies do not have human rights policies 
that meet the expectations of the UNGPs, and there is no publicly available com- 
mitment to respect human rights, reflections on war-related human rights risks, 
or IHL; (b) companies are not aware of heightened human rights and conflict- 
sensitive due diligence, and the correct steps that they take occur because of their 
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good intentions rather than because of an incorporated human rights-based 
approach (whether concerning employees’ safety, the process of making deci- 
sions, labour rights, the work, family and volunteering balance, mental health aid, 
the impact on local communities, grievance mechanisms and tools to communi- 
cate with stakeholders, companies assistance to the armed forces of Ukraine, or 
responsibly returning to liberated territories or home offices); (c) there is a lack 
of capability when it comes to tracking human rights risks in tech companies’ 
downstream and upstream supply chains (the Know The Chain methodology 
could be used for self-assessment); (d) the due diligence process that compa- 
nies use is based only on a ‘risks for companies’ approach, without taking into 
consideration a ‘risks for human rights’ approach; (e) companies are interested 
in employees and pay attention to their needs, but at the same time there is an 
extreme lack of attention paid to companies’ possible impact on local communi- 
ties (because of the lack of capacity to make decisions through the lens of human 
rights), consumers, or employees in supply chains (this could be the next step 
in implementing HRDD)); (f) companies give priority to avoiding reputational 
risks because of the conflict (in particular, by leaving risky relationships and/or 
territories) without assessing the impact of their exit on human rights, in partic- 
ular the human rights of local communities, and, as a result, without developing 
a responsible exit strategy; (g) some companies demonstrate good practices of 
communication with their employees, but most of these tools of communication 
are oriented towards collective communication (group chats, staff meetings, etc.) 
and there is a lack of instruments that enable individual communication, espe- 
cially in situations of marginalisation or regarding the problem of gender-based 
violence. 


3.7.7. Interim findings 


In recent years, scientific developments regarding BHR have formed a new prism 
through which the human rights obligations of corporate actors can be viewed. 
However, such scientific developments are mainly presented in the Western 
European and Anglo-Saxon legal tradition (Deva and Birchall 2020; Baumann- 
Pauly and Nolan 2016). Eastern European scholars have largely failed to partic- 
ipate in this scientific discourse. Moreover, such scientific developments often 
still present manifestations of the concept of ‘business OR human rights’ (Deva 
and Birchall 2020, p. 3), and in post-socialist societies these views prevail. One 
of these manifestations involves an emphasis on the economic justification (the 
so-called business justification) of the corporate responsibility to respect human 
rights - i.e., on arguments concerning why it is economically profitable for busi- 
nesses to behave responsibly (Carroll and Shabana 2010, p. 85). Finally, existing 
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developments almost entirely fail to take into account the requirements of social 
solidarity, instead placing their emphasis on individual human rights. 

The Ukrainian recovery plan should be based on the RBC approach. For these 
purposes, following the UNGPs, the governmental agencies responsible for pro- 
viding financial funds and other forms of cooperation with the private sector as 
part of the Ukraine's recovery effort should guide companies towards: 


(a) publicly affirming their support for democracy, the rule of law, solidarity, 
fundamental human rights and territorial integrity; 

(b) publicly committing to exercising their leverage responsibly, both within 
their value chains (supporting business partners in building human rights 
capacities) and in governmental relations (ensuring that companies do not 
lobby for policies that protect their operations while shifting burdens onto 
the most vulnerable), in particular by including in the company’s human 
rights policy the commitment not to influence the political and regulatory 
sphere in an irresponsible way; 

(c) having a responsible exit strategy as part of their human rights policy based 
on consultations with workers and external stakeholders, with disengage- 
ment as a last resort; 

(d) developing and adopting policies on the work, family and volunteering 
balance. 


In the recovery agenda of Ukraine, the BHR approach is important as it can pro- 
vide a systematic framework for when and how a company has an obligation to 
do something more than simply provide respect or do no harm. The example 
of Ukraine is particularly telling because it creates a real sense of urgency to do 
something. In this regard, a coherent understanding of solidarity has a clear link 
with the concept of dignity, but also, arguably, a transnational and transgener- 
ational dimension. This understanding should be reflected by all governmental 
recovery actions in Ukraine. In particular, ensuring competitive access to funding 
and growing value by adding sectors of the economy should be seen as critical 
projects in the recovery plan, which itself should be based on the RBC approach. 


3.8. The Role of Cyber Defence and the Problems It Faces in 
the Context of Aggression 


3.8.1. The Concept of Cybersecurity in the Conditions of War 
Within the Geopolitical Processes of Today 


Cybersecurity (along with which the terms cyber defence and cyber protection are 
used interchangeably) is a relevant and extremely important component of the 
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modern national security of every state. In the modern world, in which the dig- 
ital space has become a necessity for the functioning of all spheres of society as 
well as an object of interest for potential threats, the issues of cybersecurity and 
countering cybercrime acquire special importance. In the context of Ukraine, 
which is experiencing geopolitical instability and fighting for its territorial 
integrity in the conditions of a war of aggression, the problems of cyber defence 
become extremely urgent and difficult. 

Cyber threats evolve constantly. Thus, understanding the problems of cyber 
defence and its role in Ukraine can determine the further direction of policy in 
this area and contribute to the preservation of national security and the country’s 
sovereignty. 

This analysis starts by assessing global cyber defence problems, including in 
Ukraine, before identifying modern threats, outlining the main challenges that 
Ukraine faces, and assessing the role and functions of cyber defence in managing 
these challenges at the legislative level, taking into account current norms and 
gaps in the legal framework. 

The problem of cybercrime in Ukraine has been studied by many research- 
ers. In particular, V. K. Kharchenko, O. M. Klymchuk, O. G. Korchenko, and 
Yu. P. Travnikov paid special attention to cyber terrorism and cybersecurity. 
I. O. Chernukhin, O. D. Dovgan, and V. M. Bogush studied the organisational 
and legal principles that underlie the organisation of the cyberattack protection 
systems that guard critical infrastructure. 

Some aspects of the regulatory framework for combating cybercrime were 
studied and discussed in publications by K. Beliakov, V. Butuzov, A. Volevodz, 
D. Havlovskyy, V. Holubev, V. Huslavskyy, D. S. Klyotskin, M. Litvinov, 
E. Ryzhkov, V. Rozovskyy, T. Tropyna, V. Tsymbaliuk, O. Yukhno and others. 

This part of the study aims to analyse and comprehensively investigate the 
problems of cyber defence by first assessing the insecurity associated with gaps 
in the current legislation and the crucially important role of cyber defence in war 
conditions. It then attempts to determine the possibilities of countering cyber- 
crime in wartime conditions through the prompt exchange of experience at the 
international level and the improvement of current legislation. 


3.8.2. Modern Concepts of the ‘fourth branch of government’ and 
Its Impact on the Global Social and Political Climate, Legal 
Control and the Regulation of the Virtual World 


Concepts related to digital and electronic communications are closely inter- 
twined with the global information infrastructure. More and more specialists, 
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lawyers, scientists and politicians are turning to issues of state cybersecurity. This 
is not surprising, since this is a new sphere of social relations in which the partic- 
ipants - the state and society - are inextricably linked. Regarding the definition 
of cyberspace, at the 32nd session of the UNESCO General Conference (2003), 
the Recommendation concerning the Promotion and Use of Multilingualism 
and Universal Access to Cyberspace was adopted, according to which cyber- 
space was defined as a virtual world of digital and electronic communication 
related to the global information infrastructure. 

In global law enforcement practice, the concept of cyberspace began to appear 
at the end of the 20th century. In this context, the definition of cyberspace pro- 
vided by the Supreme Court of the United States is indicative: this is a unique 
medium known to its users as cyberspace, which is not located in a certain terri- 
tory but is accessible to everyone in any part of the world via the Internet (Reno 
v. ACLU 1997). 

Finally, in 2013, the NATO published the Tallinn Manual on International 
Law on Methods of Conducting Cyber Warfare, which defines cyberspace as an 
environment made up of physical and non-physical elements and characterised 
by the use of computers and the electromagnetic spectrum to store, modify and 
exchange data using computer networks (Tallinn Manual on the International 
Law Applicable to Cyber Warfare 2013). 

Therefore, cyberspace can be characterised as a specific environment, which, 
although created by a human, has received such significant and rapid development 
due to its globalisation that new forms of legal relations arise in it, which are cur- 
rently insufficiently researched and regulated in either international or national law. 

In recognising cyberspace as an environment for the application of geostrat- 
egies and the ‘fifth bridgehead’ for conducting hostilities, along with land, sea, 
air and space, more and more attention is paid to the development and protec- 
tion of information resources, as well as opportunities to influence the informa- 
tion resources of other countries, which in general is described as a problem of 
ensuring the cybersecurity of the state. Now, the use of cyber armies and cyber 
weapons, cyber defence, cyber operations and cyberattacks by states is perceived 
as commonplace. 

The analysis and generalisation of the approaches of the world’s scientific 
institutions to the problems of the use of cyberspace allows us to state that the 
assessment of the capabilities of each country is carried out according to seven 
factors: (1) the presence of a national cybersecurity strategy; (2) the availabil- 
ity of structures responsible for incidents and their ability to respond to them; 
(3) the presence of a law enforcement cyber structure and the state of law enforce- 
ment practice; (4) the availability of an information exchange system; (5) the 
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availability of a system of personnel training, research and testing; (6) diplomacy 
and trade; and (7) defence and the availability of structures responding to crisis 
situations. The USA is identified as the leading country in the development of 
cyber capabilities around the world across all indicators. 

Since 2014, Ukraine has been forced to retaliate against hybrid Russian 
armed aggression, including in cyberspace. State policy in the field of cyber- 
security addresses a number of concerns. The main challenges relate to the 
legislative framework - namely, the inconsistency or lack of definition of 
cybersecurity terms, which creates problems in the regulation of such crimes 
in the legal field. Another important issue is the lack of progress on the part 
of the state in cyberspace defence systems, along with the lack of cooperation 
between the state and the private sector in the above-mentioned area. A rather 
important element of this lack of progressive development is the lack of ini- 
tiative on the part of the state to create highly qualified personnel in the field 
of IT. Insufficient interest in the education of personnel leads to an outflow of 
personnel to foreign countries. 

For a fully fledged analysis of this situation, it is also appropriate to recognise 
that today, along with unresolved personnel, financial, logistical and regulatory 
problems, there is another, more complex issue regarding the strengthening of 
the state’s cyber defence and the creation of effective Cyber Troops of the Armed 
Forces of Ukraine. This problem concerns the rejection of the comprehensive 
consideration of cyber defence issues, mostly through the prism of the imple- 
mentation of cyber protection and cybersecurity measures of the Armed Forces 
of Ukraine and their acquisition of capabilities to fulfil the tasks of the com- 
prehensive defence of the state - primarily its cyber defence both within and 
through cyberspace (Ternovyy et al. 2023). 

Cyber defence was recognised as an important new component of Ukraine’s 
defence only in the Cybersecurity Strategy of Ukraine (2016). With the intro- 
duction of the new National Security Strategy of Ukraine (2020), a start was 
made on the preparation of drafts of a number of strategic documents, one 
of which is the Cybersecurity Strategy of Ukraine. This strategy, which was 
adopted by Presidential Decree No. 447/2021 (2021), implemented the decision 
of the National Skill Development Corporation (hereafter - NSDC) ‘On the 
Cybersecurity Strategy of Ukraine’ (NSDC 2021). 

The Cybersecurity Strategy of Ukraine determines: the priorities of national 
interests in the field of cybersecurity; existing and potential cyber threats; the 
goals and tasks of ensuring the cybersecurity of Ukraine with the aim of creating 
conditions for the safe functioning of cyberspace; and the use of cybersecurity in 
the interests of the individual, society and the state (NSDC 2021). 
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This Strategy notes that ‘ensuring cybersecurity is one of the priorities in the 
national security system of Ukraine. The implementation of the specified prior- 
ity is carried out by strengthening the capacities of the national cybersecurity 
system to counter cyber threats in the modern security environment’ (NSDC 
2021). The implementation of the norms of the Strategy involved: the improve- 
ment of the operation of cyberspace; its control with the help of high-tech, inno- 
vative technical means and mobile responses in the preparation, processing and 
entry into force of improved norms, both in the current legislation and through 
the development of new normative legal acts in the area of cyber protection; 
ensuring maximum control; the implementation of the perfect means of deter- 
rence; countermeasures; and the detection of criminals and bringing them to 
justice (NSDC 2021). 

This Strategy is based on the provisions of the Constitution of Ukraine, the 
laws of Ukraine ‘On the National Security of Ukraine’ (2018) and ‘On the Basic 
Principles of Ensuring Cybersecurity of Ukraine, the ECHR, the Convention on 
Cybercrime, the National Security Strategy of Ukraine, approved by the Decree 
of the President of Ukraine No. 392 (2020), the Concept of Combating Terrorism 
in Ukraine, approved by the Decree of the President of Ukraine No. 53 (2019), 
and other normative legal acts. 

Thus, the Strategy provides for: 


(1) the regulation of electronic evidence issues at the legislative level, using the 
best practices on these issues of the USA and EU Member States and taking 
into account modern challenges and trends in the field of cybersecurity; 

(2) the regulation at the legislative level of the legal status of cryptocurrencies; 

(3) the settlement at the legislative level of the issue of the comprehensive 
involvement of the private sector and civil society in the implementation of 
measures to curb destructive activities in cyberspace; 

(4) the regulation at the legislative level of the issue of public-private partner- 
ship in the field of cybersecurity, determining the forms and methods of 
implementing such a partnership, strengthening mutual trust and foreseeing 
the possibility of introducing experimental projects in this area (Hutsalyuk 
2023, p. 110) 


The National Cybersecurity Manual of the NATO Cooperative Cyber Defence 
Centre of Excellence summarises the understanding of cybersecurity by NATO 
member states (Klimburg 2012). 

In general, the term cybersecurity is understood to represent maintaining a 
state of readiness to repel potential threats with high intensity and the adoption 
of appropriate countermeasures. Experts from the NATO Cyber Defence Centre 
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consider the militarisation of the Internet as one of the main and most danger- 
ous trends in the development of global cyberspace: ‘Modern military structures 
are ready to use the information space as a “parallel battlefield” in future con- 
flicts. At the same time, confidence is expressed that a cyberattack ‘in its pure 
form is unlikely (Zavhorodnya 2022, p. 64). 

In October 2017, the Law of Ukraine ‘On the Basic Principles of Ensuring 
the Cybersecurity of Ukraine’ entered into force, in which two key terms were 
established for the first time. Before this, there were no legal definitions of the 
terms cybersecurity and cyber protection in the current legislation of Ukraine. In 
accordance with the norms of this law, cybersecurity provides for the protection 
of the vital interests of a person, citizen, and society in cyberspace, and must 
ensure the sustainable development of the information society and digital com- 
munication environment. The legislator paid careful attention to the importance 
of a prompt response, the timeliness of detection, and the neutralisation of both 
real and potential threats to the national security of Ukraine in cyberspace. 

The legislator formulates cyber defence as a set of measures aimed at pre- 
venting cyberattacks in cyberspace aimed at ensuring the protection of the 
sovereignty and defence capability of the state, preventing armed conflicts and 
repelling armed aggression. 

In this way, a base of terms was systematised in accordance with those gen- 
erally accepted on a global scale. The entry into force of this law has opened 
up great opportunities for the exchange of experience at the international level. 
Moreover, joining the global anti-terrorist movement has brought about the 
symbiosis of various fields in the legal space, since the fight against cybercrime is 
not the exclusive prerogative of law enforcement agencies. 

Cybersecurity is provided by cybersecurity entities that take measures to pre- 
vent the use of cyberspace for military, intelligence-subversive, terrorist, manip- 
ulative, and other illegal and criminal purposes, identify and respond to cyber 
incidents and cyberattacks, eliminate their consequences, conduct information 
exchange regarding actual and potential cyber threats, develop and implement 
preventive, organizational, educational and other measures in the field of cyber- 
security, cyber defence and cyber protection, ensure information security audits, 
including at subordinate facilities and facilities belonging to the sphere of their 
management, carry out other measures on ensuring the development and secu- 
rity of cyberspace (Potiy et al. 2021, p. 142). 

This definition has a direct relationship with the legal and operational frame- 
work, as it defines the subjects and their functions in the field of cybersecurity. 
The above definition also indicates that cybersecurity actors must provide mea- 
sures to prevent the use of cyberspace for various negative, illegal or criminal 
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purposes. They must also respond to cyber incidents and cyberattacks, perform 
information sharing on cyber threats, and develop and implement cyber protec- 
tion, cyber defence and cyber security measures. At the same time, they must 
conduct information security audits and carry out other measures to ensure the 
development and security of cyberspace. 

In order to increase the attention paid to cyber defence, in October 2017 the 
Law of Ukraine ‘On the Defence of Ukraine No. 1932-XII (1991) was amended, 
providing for the preparation of the state for defence in peacetime, during 
which measures regarding cyber defence (active cyber defence) should be 
implemented in order to protect the sovereignty of the state, ensure its defence 
capacity, prevent armed conflicts and repel armed aggression. In the future, the 
Law of Ukraine ‘On National Security of Ukraine’ No. 2469-VIII (2018) will 
become an equally important national regulatory act for guaranteeing cyber- 
security. Its principles partially revealed the peculiarities of the Cybersecurity 
Strategy of Ukraine. 

The Law contains only general provisions that do not contain specific mea- 
sures. This led to shortcomings in the sphere of the security and defence of 
Ukraine, as a result of which disruptions in the work of the state authorities, 
private businesses, etc. took place and continue to do so. Therefore, in order to 
specify measures for the defence of the Ukrainian state and, in particular, cyber 
defence, the relevant Regulation was approved by the Decree of the President of 
Ukraine No. 23/2019 ‘On Regulations on the General Staff of the Armed Forces 
of Ukraine (2019). 

Thus, analysing the main tasks of the General Staff of the Armed Forces 
of Ukraine and the corresponding provisions, the following observations can 
be made: 


1. With regard to the organisation of information protection and cyber pro- 
tection, the General Staff of the Armed Forces of Ukraine are responsible 
for organising the deployment, management and functional existence of the 
information protection and cyber protection system in the information and 
telecommunication systems of the Ministry of Defence of Ukraine and the 
Armed Forces of Ukraine. 

2. Concerning participation in the national cybersecurity system, the General 
Staff participate in the creation and review of the national cybersecurity sys- 
tem on a periodic basis. 

3. The planning and implementation of cyber defence measures in order to pre- 
pare the state to repel military aggression in cyberspace (cyber defence) is 
also one of the tasks of the General Staff. 
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4. The coordination of the implementation of cyber defence tasks is also per- 
formed by the General Staff, overseeing the executive authorities, local self- 
government bodies and other components of the defence forces. 

5. The tasks of the General Staff to ensure information security and counter 
cyber threats aim to ensure information security in the Armed Forces of 
Ukraine and counter systematic and large-scale actions against the interests 
of Ukraine in cyberspace, in particular by foreign states and their cyber units 
with special cyber weapons. 


These provisions testify to the importance of interaction, coordination and 
active cybersecurity measures to ensure the national security and defence capac- 
ity of Ukraine in cyberspace. In addition, by Decree of the President of Ukraine 
No. 473/2021 ‘On the decision of the National Security and Defence Council of 
Ukraine’ (2021) and ‘On the Strategic Defence Bulletin of Ukraine’ (2021), the 
next Strategic Defence Bulletin of Ukraine was approved. This defence planning 
document normalised the concepts of: military aggression in cyberspace, actions 
in cyberspace, cyber threats of a military nature, cyber warfare, cyber actions, 
cyber intelligence, cyber weapons, and cyber infrastructure. The Decree also 
emphasises that in order to counter the forces and means of the enemy, actions 
aimed at radio-electronic warfare and confrontation in cyber and information 
spaces must be combined. 

The peculiarity of cyber defence, in contrast to cyber protection, is the 
presence of an active phase, where the vulnerabilities found in one’s own sys- 
tem should become a projection of targets in similar enemy systems. Thus, in 
mission-critical systems during war, it is important to have procedures for mon- 
itoring the state of the system, scanning networks for vulnerabilities, deploy- 
ing the infrastructure of false targets, and constantly exchanging information 
with active cyber defence forces. Therefore, the main task of cyber defence is 
to ensure the continuity of the functioning of systems of critical importance to 
critical infrastructure objects with the use of active countermeasures against the 
enemy (Davydiuk 2022, p. 51). 

Since 2018, the Security Service of Ukraine has been operating the 
Cybersecurity Situation Centre. This structure was created with the help of the 
NATO, and technical equipment and software for the work of the Centre were 
provided as part of the implementation of the first stage of the Agreement on the 
implementation of the Ukraine-NATO Cybersecurity Trust Fund. The informa- 
tion security event management system operates on the basis of the Situation 
Centre, which monitors events in real time and allows the state of information 
security to be analysed. Moreover, this makes it possible to promptly detect, 
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respond to, and warn of threats in national cyberspace (Security Service of 
Ukraine, 2022). Every day, cybercriminals use dozens of new schemes and meth- 
ods of personal enrichment at the expense of other citizens and businesses around 
the world via the Internet. According to Article 1(8) of the Law of Ukraine ‘On 
the Basic Principles of Ensuring Cybersecurity of Ukraine, cybercrime (com- 
puter crime) is a socially dangerous criminal act in cyberspace, the responsibility 
for which is provided by the Code on Criminal Responsibility (hereafter - CCU) 
of Ukraine and is recognised as a crime by international treaties of Ukraine. 

It should be noted that at the beginning of April 2022, Ukraine was accepted 
into the Joint Centre for Advanced Technologies in NATO Cyber Defence as a 
contributing member (Onyshchenko and Hlushko 2022, p. 16). 

As recent events show, a war in the information space causes no less damage 
than a war on the battlefield. Understanding all this, in the first 2 months of 
hostilities, the Parliament of Ukraine promptly and unanimously optimised the 
legislation around criminal proceedings. It also improved the grounds and pro- 
cedural mechanisms for bringing all cybercriminals to criminal responsibility. 
These changes were concentrated in several laws. 

For instance, the law ‘On Amendments to the Criminal Code of Ukraine 
to Increase the Effectiveness of Combating Cybercrime in the Conditions of 
Martial Law’ No. 2149-IX (2022) aims to: strengthen the capabilities of the 
national cybersecurity system and optimise it to counter cyber threats; imple- 
ment effective criminal and legal mechanisms for countering cybercrime; and 
ensure the reliability and safety of using digital services. This Law also provides 
that interference in the work of information and communication systems and 
electronic communication networks will not be considered unauthorised if such 
interference is carried out in accordance with the procedure for searching and 
identifying potential vulnerabilities of such systems or networks, the exact text 
of which the State Special Communications was working on at the time of pre- 
paring this Chapter. 

Secondly, the Law ‘On Amendments to the Criminal Procedural Code of 
Ukraine and the Law of Ukraine “On Electronic Communications” regarding 
increasing the effectiveness of pre-trial investigation “on hot tracks” and coun- 
tering cyberattacks’ No. 2137-IX (2022), albeit fragmentary, makes necessary 
and generally positive changes. Among other things, these changes introduced 
the terms computer data and computer systems in criminal proceedings and pro- 
vided a new public investigative (search) action - the taking of evidence from 
technical devices and technical means that have the functions of photo and video 
recording. In addition, the name of the law has been changed and the legal regu- 
lation of the procedural issues for the implementation of such secret investigative 
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(search) actions as removing information from electronic communication net- 
works and establishing the location of radio equipment (radio-electronic means) 
has been improved (Maltseva et al. 2022, pp. 37-44). 

In early April, the Cabinet of Ministers of Ukraine issued resolution No. 299 
on ‘Some issues of response of cybersecurity entities to various types of events in 
cyberspace’ (2023). This resolution defined the procedure for responding to cyber 
incidents and cyberattacks. The new resolution will allow for timely responses 
and the planning of cyber protection measures. It is normatively established that 
responding to cyber incidents/cyberattacks is carried out by cybersecurity enti- 
ties by: taking cyber protection measures aimed at the rapid detection of and 
protection against cyber incidents/cyberattacks; gathering proper information 
about them; preventing minimising and eliminating negative consequences; 
correcting vulnerabilities; and restoring the stability and reliability of the func- 
tioning of electronic communication, information and communication, and 
technological systems and other objects of cyber protection (Krasnikov 2023, 
p. 122). 

At the legislative level, the limits of the national police’s activity in countering 
cyber fakes and threats in the information space, as well as the investigation of 
cybercrimes, provided for in Articles 361 and 361 of the CC, were expanded. 
It can be stated that the strengthening of sanctions, the additional criminalisa- 
tion of certain acts related to the detection of fakes in social networks, and the 
prevention of cyberattacks are measures that are able to partially deter potential 
criminals from committing these and other crimes. State policy in the field of 
the legal regulation of cybersecurity is determined by the priority of national 
interests, aims to prevent the realisation of threats to information, and is carried 
out by implementing the provisions specified in the legislation (Kolesnyk and 
Plakhotnyy 2023, p. 51). 

Behind the strategic steps and the legislative framework of cybersecurity is 
the need to interact with the private sector, which is an important actor in this 
space. In the context of general strategies and laws, the private sector, which 
includes businesses and organisations, is also becoming an object of increasing 
risk from various cyber threats in the conditions of the war in Ukraine. From 
cyberattacks on corporate networks to cyber fraud, businesses and industrial 
entities are currently facing various challenges and threats in the digital environ- 
ment. Effective protection against these threats requires the private sector not 
only to comply with established norms and standards, but also to actively partic- 
ipate in the implementation of innovative solutions and technologies for cyber 
protection. Thus, the interaction between the state, the public sector and private 
business is a key element in creating a sustainable and secure digital ecosystem. 
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Legal aspects of interdepartmental and public-private interaction in the 
national cybersecurity system provide for the establishment of mechanisms for 
cooperation and information exchange in detecting and responding to cyber 
incidents. Legislation can establish procedures for joint analysis and response 
to cyberattacks, the exchange of technical information about new threats and 
vulnerabilities, as well as the coordination of measures to prevent and neutralise 
cyber threats. 

It is quite obvious that cyber threats are not diminishing. In fact, new cyber 
threats emerge every day, and cybercriminals will always find new ways to break 
into systems and steal information. It is for this reason that cybersecurity is 
becoming increasingly important and companies need to be aware of existing 
threats in order to understand how to better protect their organisation. Below 
are just a few main examples of the latest cybersecurity threats, of which we are 
likely to see more this year. 


3.8.2.1. Phishing and SMiShing 


Phishing is one of the most commonly reported cybercrimes in the USA, result- 
ing in countless financial losses every year. The goal here is to steal sensitive data 
and credentials, such as login credentials or credit card details, and trick people 
into allowing malware to be installed. Phishing techniques can disable security 
controls while an attacker browses company data undetected. 

Smishing works on the same principles as phishing, but the decoy messages are 
sent via SMS rather than email. An attacker poses as a trusted person and targets 
mobile devices to gain access to sensitive information. When these mobile devices 
connect to the company’s network, an attacker gains access, stealing customer 
and employee data and the organisation's source (Art. 200 of the CC of Ukraine). 


3.8.2.2. Malicious Software 


Malware (malicious software) comes in many forms. Attackers develop malware 
to create permanent, hard-to-detect backdoor access to company devices. They 
can then remotely control the device and use it to steal data, explore the local 
network, or send spam from the infected device. A staggering 91 % of cyberat- 
tacks start with a phishing email, so phishing and malware often go hand in hand 
(Art. 361 of the CC of Ukraine). 


3.8.2.3. Ransomware 


This form of malware can cause catastrophic damage to a business. Once the 
malware enters a system, it locks it down and deprives the owner of access to 
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critical data until they pay a ransom to retrieve their sensitive information and 
regain control of their systems (Art. 189 of the CC of Ukraine). 


3.8.2.4. Compromise of Corporate e-Mail 


Also known as email account compromise, Business Email Compromise (here- 
after - BEC) is one of the costliest cybercrimes. This is manifested in attackers 
compromising corporate emails to defraud companies (Art. 182 of the CC of 
Ukraine). 


3.8.2.5. Internal Threats 


Many people in a company have access to sensitive information. Whether stem- 
ming from current or former employees, partners or contractors, 25 % of data 
breaches are due to insider threats. Bad actors act out of greed, or sometimes 
disgruntled employees act out of bitterness. In any case, their dissemination of 
important information can cause significant financial losses (Art. 147-263 of the 
CC of Ukraine). 

According to Article 190 of the CC of Ukraine, fraud committed on a large 
scale (from 250,000-300,000 hryvnias, approx. 6,250-7,500 EUR) with the use 
of electronic computing equipment is punishable by imprisonment from 3 to 
8 years. If Internet fraud is committed by an organised group or in particularly 
large amounts (from 635,000 hryvnias), it is punishable by imprisonment for a 
term of 5 to 12 years with confiscation of property. 

A criminal case on fraud is initiated if the amount involved exceeds a mini- 
mum of 0.2 of the tax-free income of citizens. If the fraud involved is less than 
this amount, an administrative penalty is applied. 

After the open aggression of the Russian Federation in 2022, new challenges 
related to cyber warfare emerged. It should be noted that the Russian Federation 
began the active phase of the hybrid war in the information space of Ukraine 
after the annexation of Crimea. After 2014, cyberattacks performed by various 
cyber groups supported by the government structures of the aggressor state 
began to be carried out on the critical infrastructure of Ukraine (Leonov and 
Seryogin 2019, p. 57). 

It is possible to state that many cyberattacks organised by Russian hacker 
groups began even before the start of the large-scale war - that is, before 
24 February 2022. The first phishing campaigns against Ukraine were recorded 
by Google specialists back in April 2021. In 2022, the number of cyberattacks on 
Ukraine increased by 3.5 times compared to 2020, and the number of attacks on 
NATO countries quadrupled. Google analysts reported that Ukraine and NATO 
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countries were mainly being cyberattacked by five hacker groups: Frozen Lake, 
Coldrive, Summit, Frozen Barentz and Frozen Vista, some of which cooperate 
with the FSB and the GRU (the Main Intelligence Directorate) of the Russian 
Federation. All of these groups, according to the US Treasury Department, are 
part of the Trickbot cybercriminal group, which was engaged in the development 
and implementation of computer viruses that were used to steal financial data. 

If the actions of these groups are directed against Ukraine or NATO countries, 
the following aspects of responsibility are possible: 


1. International reaction: cyberattacks, especially those with international 
implications, can provoke a response from NATO and other allies. This could 
include diplomatic measures, economic sanctions, or even a cyber response. 

2. Legal responsibility: if the individuals or organisations responsible for cyber- 
attacks can be identified, legal liability may be considered. They may be 
charged with cybercrimes or violations of cybersecurity laws. 

3. International discussions: states can conduct discussions and consultations 
in international forums, including the UN or the EU, in order to respond to 
cyber threats and develop international standards in the field of cybersecurity. 

4. Cooperation in the field of cybersecurity: states can strengthen cooperation 
in the field of cybersecurity by sharing information and developing measures 
to increase cyber resilience and protect critical infrastructure. 


It is important to note that identifying and establishing responsibility for 
cyberattacks is a complex task and may require time for careful analysis and 
investigation. 

From a technical point of view, the aggressor state systematically implements 
the latest developments in order to spread malicious software in domestic cyber- 
space. For example, the Nodaria hacker group, which is closely associated with 
the Russian Federation, actively uses new malicious software during cyberat- 
tacks aimed at Ukraine. The Graphiron malware program is a modern piece of 
spyware development. This malware system was distributed to collect a wide 
range of information from infected computers, including system information, 
credentials, screenshots, and access to individual files. The program uses file- 
names designed to masquerade as legitimate Microsoft Office files and is similar 
to other TA471 tools such as GraphSteel and GrimPlant. Previously, they were 
used as part of a phishing campaign specifically targeting Ukrainian government 
bodies, in particular in January 2022. 

Graphiron is designed to extract much more data, including screenshots 
and Secure Socket Shell (hereafter - SSH) private keys (Poliakov 2023, pp. 125- 
138). The information presented may be relevant from the point of view of 


The Role of Cyber Defence and the Problems 315 


demonstrating the diversity, high sophistication and seriousness of the harmful 
effects of enemy cyberattacks. New methods of such crimes emerge every day in 
cyberspace. Thus, the current legal norms of any country, and even more so of 
Ukraine, which is in a state of war, should anticipate, identify, resist and provide 
safeguards in the fight against such a serious global crime more promptly and 
flexibly. 

In March 2023, the State Special Communications Service presented an 
analytical report on Russias cyber aggression against Ukraine ‘Russias Cyber 
Tactics: Lessons Learned 2022’ (2022). 

Based on the results published by the State Intelligence Service, it is possible 
to state the main trends and dynamics of the Russian cyber threat. Cyberattacks 
are a fully fledged component of the Russian war against Ukraine. The goals of 
Russian hackers correspond to the overall goals of Russian military aggression. 
Civilian infrastructure is the primary target of Russian cybercriminals, and the 
hackers’ priorities throughout the full-scale invasion have shifted according to 
military needs. Although state structures have consistently remained key targets 
of cyberattacks, media and telecoms were important targets early in the inva- 
sion, as Russian authorities counted on a quick victory and hoped to influence 
and intimidate Ukrainians through the media (Analytical report of the State 
Intelligence Service on the year of Russias full-scale cyber war against Ukraine 
2023, p. 30). 

During 2022, Ukraine faced 7,000 cyberattacks on its information infra- 
structure. In addition, from 24 February to the end of 2022, the government's 
CERT-UA computer emergency response team processed 2,194 cyber incidents. 
Of these incidents, 120 were related to the financial sector, 156 to commercial 
organisations, and 92 to the telecommunications and software development 
sector. At the same time, since the beginning of 2023 (compared to the fourth 
quarter of 2022), cyberattacks from pro-Russian groups have decreased, but they 
remain systematic and intense. During 2023, in addition to banks, cybercrimi- 
nals attacked insurance companies and bank software developers. 

The State Security Service suggests that the increase in phishing attacks and 
account compromises targeting the Ukrainian banking system indicates that 
the Russians are planning to hack commercial organisations and attack them in 
order to steal resources (European Business Association, 2023). 

Despite numerous public calls for the peaceful use of cyberspace in the inter- 
ests of all people and nations, the governments of many leading countries have 
actively joined the cyber arms race, recreating the classic security dilemma on a 
qualitatively new basis. This means that against the background of complex and 
contradictory global processes of political, economic and social development, 
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cyberspace is playing host to a new Cold War - that is, it is serving as the basis of 
a new confrontation between key geopolitical actors (Horinov and Drapushko, 
p. 268). However, Ukraine is forming its own model of strengthening the state 
of cybersecurity in the conditions of war, which requires, first of all, that the 
development and approval of relevant normative acts that meet the conditions 
of today is hastened. In early April 2023, the Cabinet of Ministers of Ukraine 
issued a resolution defining the procedure for responding to cyber incidents and 
cyberattacks. 

The new Resolution of the Cabinet of Ministers of Ukraine No. 299 on ‘Some 
issues of response of cybersecurity entities to various types of events in cyber- 
space’ (2023) will allow for the timely response to and planning of cyber protec- 
tion measures. 

This Resolution approved the Procedure for the response by cybersecurity 
entities to various types of events in cyberspace. The algorithm for the response 
of cybersecurity entities to cyber incidents/cyberattacks begins with the prepa- 
ration stage, during which measures are taken to research modern types of cyber 
incidents/cyberattacks and develop methods and mechanisms for preventing 
and countering possible cyber incidents/cyberattacks. 

It is also important to note that the EU has supported Ukraine in counter- 
ing cyberattacks by launching a cyber dialogue between the EU and Ukraine in 
2021, strengthening the operational capacity of Ukraines telecommunications 
services and helping to combat disinformation. In addition, at the request of the 
Ukrainian government, for the first time in an operational context, the EU acti- 
vated rapid response teams for cyber incidents within the framework of PESCO 
(Committee on Digital Transformation, Information management 2022). 
Cybersecurity experts help identify, recognise and mitigate threats. Earlier, in 
July 2020, the EU introduced the first ever sanctions against the organisers of 
cyberattacks, including NotPetya. The recently approved Strategic Compass aims 
to strengthen the cyber resilience of the EU (proposing, in particular, a new law 
on cyber resilience and the further strengthening of the cyber diplomacy tool- 
kit) and the EU’s Eastern partners through cooperation in countering hybrid 
and cyber threats, as well as disinformation (Y. Pshetachnyk et al. 2022). In 
February 2022, the US Cyber Command team assisted cyber incident response 
teams in searching for active threats. For its part, the USA has allocated 40 mil- 
lion dollars since 2017 for the development of the IT sector of Ukraine. NATO 
member states are also investing in Ukraine's cyber defence through informa- 
tion sharing and support at the local level. In March 2022, Ukraine became a 
contributing member of NATO’s Joint Advanced Technologies Centre for Cyber 
Defence. In addition, private companies such as Microsoft, Amazon, and Google 
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are assisting Ukraine in detecting and countering cyberattacks during the inva- 
sion. The European Centre of Excellence for Countering Hybrid Threats has also 
increased cooperation with Ukraine since the beginning of the war, monitoring 
the situation and organising training on identifying, stopping, destroying and 
countering cyber threats, creating new ways of countering them. 

Therefore, the key legal aspects that relate to the abovementioned context 
require legal regulation in various fields. 

Firstly, at level of international law, the assistance that the USA and NATO 
member countries provide to Ukraine falls under the principles of international 
law - in particular, in the case of cooperation between countries or military 
blocs. This covers arrangements, agreements or certain standards of interaction 
in the field of cybersecurity. 

Secondly, the allocation of financial resources from the USA and other coun- 
tries for the development of cyber infrastructure in Ukraine falls under laws on 
development financing, trade and investment. 

Thirdly, partnerships in the field of cybersecurity may involve joint agree- 
ments and principles for ensuring security in the digital space. This may include 
mutual assistance and information sharing to detect and counter cyber threats. 

Fourthly, legislation on cybersecurity and data protection that is specific to 
each country is needed in this field. 

Fifth, as concerns the private sector and cybersecurity, the involvement of 
private companies such as Microsoft, Amazon and Google in cybersecurity 
may take into account laws and standards regarding the protection of confiden- 
tial information and cooperation with governmental structures in the field of 
cybersecurity. 

Sixth, with regard to international organisations, Ukraine’s participation in 
NATO’s Joint Advanced Technologies Centre for Cyber Defence may be subject 
to regulation by the organisation's regulations and agreements. 

Lastly, in the context of hybrid war and threats of a hybrid nature, the legal 
framework for cooperation in the field of cybersecurity can be supplemented by 
international standards and conventions on cybersecurity. 

Considering all these aspects, the legal context of cooperation in the field of 
cybersecurity can be explored and defined at different levels: national, interna- 
tional and multilateral. Therefore, in its Resolution the European Parliament 
called for the immediate and full implementation of all decisions that will 
strengthen the EU’s contribution to strengthening Ukraine's defence capabilities, 
including in the field of cybersecurity. In addition, the Parliament called on the 
EU, NATO and other interested partners to strengthen assistance to Ukraine in 
the field of cybersecurity. MEPs called for the full application of the EU cyber 
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sanctions regime against individuals, legal entities and institutions responsible 
for or involved in cyber attacks against Ukraine (European Parliament, 2022, 
pp. 27-30). 

Ukraine, taking into account the importance of interagency and public- 
private cooperation in the field of cybersecurity, is constantly improving its legal 
framework. The process of development and implementation of new legal acts 
is aimed at creating a favourable and effective system of cooperation between 
state bodies and private entities in the field of cybersecurity. For Ukraine, there 
are only two main problems in the field of cybersecurity: internal and external. 

The internal problem is that commercial structures and individuals are not 
aware of cyber problems. First of all, it is necessary to work on the interaction 
between law enforcement agencies and those commercial organisations that can 
provide this service to overcome problems during attacks, hacks, etc. In addi- 
tion, there should be reforms in the field of education to ensure the sufficient 
awareness and professional literacy of university graduates. It is clear that cyber- 
security professionals will be able to explain the need for cyber protection, and 
accordingly will develop cybersecurity services. The presence of such specialists 
is important from the point of view of the protection of state objects and state 
secrets, in connection with the low level of implementation of innovative tech- 
nologies in the field of the protection of information of state importance. In the 
context of foreign policy in this regard, the protection of state objects and state 
secrets should also be supported by fundamental informational provisions regu- 
lated by the laws and by-laws of the state (Bilenchuk and Obikhod 2018, p. 238). 

From a legal point of view, among the tasks of the state in the conditions of 
martial law in the field of cybersecurity there are several key aspects that could 
be emphasised. Firstly, regarding the creation and optimisation of the national 
cybersecurity system, possible legal measures could include the development 
and implementation of legislation aimed at ensuring effective cybersecurity. This 
may include the creation of security standards, the regulation of cyber protec- 
tion and cyber defence, and mechanisms for cooperation between the public and 
private sectors. 

Legal measures may also provide for the creation of a legal environment for 
the development and maintenance of the necessary cyber capabilities. This may 
include financial incentives, tax breaks and other measures to support cyber- 
security initiatives. The creation of prerequisites for mastering modern forms 
and methods of preparing and holding events is also relevant. This may include 
the regulation of cybersecurity training programs, certifications, and licensing. 
Requirements for conducting regular training and activities in the field of cyber- 
security may also be established. 
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A timely response to current threats is also needed. Legal remedies can pro- 
vide mechanisms for the timely detection, response and elimination of cyber 
threats. This may include developing standards for sharing information about 
cyber threats and implementing procedures to coordinate the actions of various 
actors. Lastly, the creation of effective management and cooperation systems is 
necessary. Legal measures can define mechanisms for creating effective cyberse- 
curity management systems and ensuring cooperation between various national 
security actors, as well as with international partners. 

The overall goal of such legal measures is to create a transparent, effective and 
well-coordinated mechanism for the protection of cyberspace under martial law. 
It is also important to ensure that these measures comply with the principles of 
human rights and privacy protection. 


3.8.3. Interim findings 


Cybercrime is a completely new type of crime which is constantly being updated, 
transformed, and has no permanent features, and against which standard 
approaches do not work. 

As Interpol notes, cybercrime is currently developing at an incredible speed, 
and cybercriminals can coordinate a complex attack in a matter of minutes. This 
is why it is important for law enforcement officers to stay abreast of new tech- 
nologies while understanding the opportunities they create for criminals and the 
potential for their use to combat cybercrime. A comprehensive approach which 
includes measures of both a legal and an educational, scientific nature is needed. 

The regulation of cybercrime is usually based on a combination of national 
legislation and international agreements and standards. As cybercrime is 
becoming increasingly complex and global, regulation must meet these chal- 
lenges. Many states are parties to the Convention on Cybercrime (Budapest 
Convention), which defines cybercrime and sets standards for cybercrime and 
extradition legislation. The EU also develops and implements strategies and leg- 
islative measures to ensure the cybersecurity of its members. 

International organisations such as Interpol conduct joint operations and 
provide a platform for information sharing between countries. Some countries 
are creating special cyber police units and centres to fight cybercrime, and cyber- 
criminals can now be tried and prosecuted by national and international courts 
either under the laws of the country in which they commit crime or in the coun- 
try which apprehends them. 

In this direction, Ukraine has undertaken positive steps in the legal field, 
including by defining cybercrime in its CC (including articles about unauthorised 
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access to computers, spreading viruses, the theft of electronic information and 
other types of cybercrime) and adopting cybersecurity strategies and policies. 
Because cybercrime is of a flexible nature, the process of improving the legisla- 
tion should be continuous and prompt. 

Ensuring the effective fight against cybercrime requires the constant updating 
of legislation and technological measures and the cooperation of national and 
international organisations, taking into account the global nature of cyber threats. 

In the conditions of martial law and given the accelerated development of dig- 
ital technologies, cyber defence should be considered comprehensively. After all, 
the loss of funds and the leakage of information are only two examples of scenar- 
ios that the implementation of a cyberattack could create, and critical elements 
of the country’s infrastructure are under threat. For these reasons, the prevention 
and elimination of threats to the digital transformation of cyber defence is the 
basis of both the competitiveness of business activity and the success of the state 
in general. 

Considering the situation in the international arena and the constant improve- 
ment of the skills of Russian cybercriminals and hackers, it is necessary to pay suf- 
ficient attention at the state level to the issues of strengthening cybersecurity and 
data protection. Resilience against hacking and cyberattacks is important in any 
field, and digital security will only continue to grow in importance in the coming 
years. The state is taking important steps to strengthen cybersecurity at both the 
regulatory and methodological levels, which will allow the response to various 
types of events in cyberspace to be regulated and will significantly strengthen 
the protection of information resources and objects critical to the informa- 
tion infrastructure against cyberattacks. In order to ensure the cybersecurity of 
Ukraine, it is necessary to strengthen the interaction between the main subjects 
of the national cybersecurity system and to establish constructive cooperation. 
Strengthening the state of cybersecurity also involves the implementation and 
adaptation of EU legislation into national standards in the field of cybersecurity. 
Further efforts are also needed with regard to active work with the private sector, 
creating partnerships to share information and jointly fight cybercrime. 


3.9. Legislative Challenges in Neighbouring Countries 
as a Consequence of the War of Aggression Against 
Ukraine: The Example of Poland 


3.9.1. General Remarks 


The Russian aggression against Ukraine which began on 24 February 2022 
has had a demolishing effect on the Ukrainian state. The population has been 
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critically affected, with people seeking refuge en masse in the territory of third 
countries, and much of the country’s infrastructure will need to be rebuilt. The 
war of aggression has also caused Ukraine’s economy to collapse. However, the 
scale of the war has meant that its impact has not been limited to Ukraine and 
Russia, as Russias aggression has also seriously affected third countries, includ- 
ing, in particular, the Republic of Poland, Ukraines neighbour. This Chapter 
reviews the impact of the war on modern states, in particular, in the field of 
constitutional law. The Chapter analyses the effects of the war in Ukraine on the 
legislative process of the Republic of Poland as a direct consequence. Firstly, it 
is established which matters required a legislative response and which legislative 
solutions were implemented in the face of the war of aggression in the territory 
of the neighbouring state. Secondly, the analysis answers the question of how 
the wartime circumstances influenced the procedural aspects of the enactment 
of these laws, especially in terms of the timing of their preparation and enact- 
ment. Thirdly, the question of the relations between the key political forces in the 
Polish parliament in regard to this legislation is explored, which is particularly 
important in the context of the exceptionally polarised Polish political climate, 
where two political options antagonised against each other have majorities in 
the chambers of Parliament. Fourthly, it is examined whether the enacted laws 
subsequently required amendments, which provides an answer to the question 
of whether the timing of the enactment of the laws caused legislative defects or 
whether any amendments were driven by the need to adapt the laws to changing 
circumstances. 


3.9.2. The Substantive Scope of New Regulations 


The war of aggression taking place just across the border in Ukraine was a deter- 
mining factor for the introduction of legislative changes in Poland, the aim of 
which was to provide legal solutions that would, on the one hand, strengthen 
Poland’s security, and on the other regulate the legal situation of persons flee- 
ing aggression in Ukraine. The new laws adopted primarily concerned three 
spheres: the defence and security of Poland, assistance to the citizens of Ukraine, 
and sanctions imposed on the aggressor. 

The first sphere where an immediate response was required due to the inva- 
sion taking place so close to the territory of Poland concerned the defence and 
security of Poland. The aggression against Ukraine provided the impetus for 
the rapid completion of the Act on the Defence of the Homeland, which was 
enacted on 11 March 2022. It is noteworthy that the previous act - the Act on 
the Universal Duty to Defend the Republic of Poland of 21 November 1967 - 
despite several amendments, contained archaic regulations based on principles 
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tailored for another system, and was incompatible with the current needs of an 
independent army in a sovereign state (Nowak 2019, pp. 77-103; Filip 2020, 
pp. 257-268). The new Act, which has more than 820 Articles across more than 
450 pages, consolidated and tidied up all regulations concerning the Armed 
Forces for the first time (replacing 14 laws previously in force). As emphasised 
in the explanation to the bill, the new law was to lay the foundations for building 
a stronger and better-equipped Polish Army that would be able to repel even 
the most dangerous attacks and fulfil its primary duty to defend the country 
effectively. 

The main objectives of the Homeland Defence Act were: to strengthen the 
Polish Army via its technical modernisation; to increase the number of soldiers 
from 164,000 (as of 31 December 2022 - according to the data provided by the 
Ministry of Defence) to around 300,000 (250,000 of whom are to be professional 
soldiers, the remainder territorial defence troops); as well as to significantly 
increase state expenditure on military purposes. It also aimed to attract mili- 
tary recruits. In addition to the existing professional military service and territo- 
rial military service, the law introduced 1-year voluntary basic military service. 
The regulation on compulsory basic service, which is to last 9 months, was not 
removed from the law. However, the decision on its reinstatement was left in the 
hands of the President. The law specified the constitutional duty of every Polish 
citizen to defend the homeland (Art. 85 of the Constitution of the Republic of 
Poland (1997)) not only by providing standardisation on issues related to mili- 
tary qualifications and the course of the recruitment process for military service, 
but also by indicating the defence duties of citizens and other entities not directly 
related to military service - e.g., the performance of tasks by entrepreneurs for 
the benefit of the Armed Forces. At the same time, the new law modified the 
organisation and composition of the Armed Forces, as well as the authorities 
competent in matters of national defence and their tasks. To achieve the above 
objectives, the law provides for an increase in the defence budget, which shall 
be financed annually with expenditures from the state budget of no less than 
2.2 % of GDP in 2022 and at least 3 % of GDP in 2023 and subsequent years. 
This expenditure was previously regulated in the Act on Reconstruction and 
Technical Modernisation and Financing of the Armed Forces of the Republic 
of Poland of 25 May 2001. The new Act also provides for the creation of a new 
source of funding (the Armed Forces Support Fund). 

The second, very broad field of legislative response concerned the issue of the 
residence of and assistance provided to numerous Ukrainian citizens who fled 
the war of aggression and arrived in Poland. The huge pressure under which 
Poland found itself as an EU Member State in the context of the influx of people 
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from Ukraine can be compared with the European migration crisis of the last 
decade (Zdanowicz 2021, pp. 85-103). According to the Polish Border Guard, 
9,677,248 people crossed the border into Poland from Ukraine in 2022, while 
7,611,722 people left Poland for Ukraine in the same period, an increase of 121 % 
compared to the previous year (strazgraniczna.pl 2023). In view of such a large 
number of refugees in need of support (it is pointed out that the aggression of 
the Russian Federation against Ukraine has caused the largest refugee move- 
ment in Europe since years during and immediately after the Second World War 
(Zotedowski 2022, pp. 4-9)), the existing provisions governing the legal status 
of foreigners, including social assistance for refugees (Laskus 2016, pp. 61-74), 
proved to be insufficient. The right to obtain refugee status in Poland is a con- 
stitutional right guaranteed by Article 56(2) of the Constitution, which provides 
that ‘Foreigners who, in the Republic of Poland, seek protection from persecu- 
tion, may be granted the status of a refugee in accordance with international 
agreements to which the Republic of Poland is a party. The procedure for grant- 
ing international protection should take 6 months, but it is often prolonged to 
last even double this period. Each foreigner who submits an application is issued 
a temporary certificate of their identity, which entitles them to temporarily stay 
in Poland. However, the foreigner is not allowed to work in Poland during the 
first 6 months. The decision to grant refugee status is taken by the Head of the 
Office for Foreigners. 

In response to the exceptional situation of Ukrainian people fleeing the war 
of aggression, Polish authorities decided to simplify procedures as much as pos- 
sible and offer additional assistance so that anyone from Ukraine seeking ref- 
uge in Poland could effectively receive it. Ukrainian citizens have been provided 
with assistance and facilitation measures at the border. For example, they no 
longer need to have the necessary identity documents, nor are they required to 
register at reception points or worry about formalities. Any Ukrainian citizen 
wishing to cross the Polish border is admitted, and those Ukrainians who were 
already present in Poland at the time of the invasion can extend their legal stay 
so that they are not forced to leave the country. All of these issues were addressed 
by the Act on Assistance to Ukrainian Citizens in Connection with the Armed 
Conflict on the Territory of Ukraine of 12 March 2022. The law entered into force 
on the same day as it was accepted, and its provisions had a retroactive effect 
from the date of the commencement of Russian aggression against Ukraine on 
24 February 2022. This is a special law, existing alongside other legal acts reg- 
ulating the area of migration and asylum - in particular the Act on Foreigners 
of 12 December 2013 and the Act on Granting Protection to Foreigners on the 
Territory of the Republic of Poland of 13 June 2003. 
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The new law has established requirements for documents issued to Ukrainian 
people by the Polish authorities in regard to their entitlements to enter and stay 
within the territory of the Republic of Poland, as well as other key aspects related 
to their legal status (rights and obligations) in Poland. Thus, it includes special 
rules for: the employment of Ukrainian citizens; the entitlements of Ukrainian 
citizens who are students, teachers or research workers entering from the terri- 
tory of Ukraine; the education, upbringing and care of children and pupils who 
are Ukrainian citizens, including support for local self-government units in the 
implementation of additional educational tasks in this area; undertaking and 
carrying out economic activity by Ukrainian citizens; various forms of material 
and non-material assistance provided to Ukrainian citizens; and the creation of 
an Assistance Fund to fully or partly subsidise the implementation of measures 
aimed at assisting Ukrainian citizens. 

It should be noted that on 20 July 2001, the Council of the EU adopted the 
Temporary Protection Directive. On 4 March 2022, just 1 week after Russia’s mil- 
itary invasion of Ukraine, the Council of the EU unanimously decided to trigger 
this directive for the first time in order to provide quick and effective assistance 
to people fleeing Ukraine (Council Implementing Decision (EU) 2022/382). The 
package of rights under the Temporary Protection Directive includes, inter alia, 
the right to a residence permit and free movement in EU countries, as well as 
access to employment, suitable accommodation or housing, social welfare, med- 
ical care, education and child-care services. 

The abovementioned extraordinary Polish regulations concerning the 
legal status of Ukrainian refugees fleeing war to a large extent implement the 
Temporary Protection Directive, although there are also reservations in this 
respect. First, not all of the family members of Ukrainian citizens can count 
on the assistance set out in the special law. The law is addressed to Ukrainian 
nationals (and their spouses who do not have Ukrainian citizenship) who have 
come to Poland from the territory of Ukraine in connection with the war on 
the territory of that country, and Ukrainian nationals who have the Card of 
the Pole and who, together with their immediate families, have come to Poland 
because of the war. Therefore, the children of Ukrainian citizens who do not 
have Ukrainian citizenship, for example, are in principle excluded from the 
scope of the Act. Second, Ukrainian citizens and other persons fleeing the war 
in Ukraine cannot effectively appeal if the Polish authorities wrongly refuse to 
recognise them as beneficiaries of temporary protection. It should be mentioned 
that between March 2022 and the end of April 2023, more than 18,000 people 
were refused entry at the Polish-Ukrainian border (Official Polish Border Guard 
data). As evidenced by data made available by the Border Guard Association to 
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the Legal Intervention Association (Stowarzyszenie interwencji prawnej — inter- 
wencjaprawna.pl, 2023), the main reasons for refusal were, in the first instance, 
exceeding the permitted period of stay in the EU under the visa-free regime and, 
in the second instance, the lack of a valid visa or residence permit. Several per- 
sons were considered a threat to national security. 

The third area of the legislative response of the Republic of Poland concerned 
issues related to national security in the face of the war taking place so close 
to the border. To regulate this, the Act on Special Solutions to Prevent Support 
for Aggression against Ukraine and to Protect National Security of 13 April 
2022, the so-called Sanctions Act, was adopted. This law is closely linked to EU 
sanctions imposed on the Russian Federation as early as 2014 in response to 
the incursion of the armed forces of the Russian Federation into Crimea, and 
intensified in connection with the Russian aggression against Ukraine which 
began on 24 February 2022. The Polish Sanctions Act, which entered into force 
on 16 April 2022, provides for the creation of a list of persons and entities against 
whom sanctions are to be applied. These sanctions include, inter alia, freezing 
financial and economic resources, exclusion from public procurement proce- 
dures, and inclusion on a list of foreigners whose stay in the territory of the 
Republic of Poland is undesirable. The list is maintained by the minister respon- 
sible for internal affairs, and the law provides for severe penalties for violations 
of EU and Polish sanction provisions. The law was a response to the need to 
adapt Polish law to the regulations introduced by the EU in view of the unlawful 
aggression of the Russian Federation against Ukraine and the involvement of 
Belarus in activities in support of the Russian Federation between 24 February 
2022 and 15 March 2022 (e.g. Council Implementing Regulation (EU) 2022/300 
of 24 February 2022). While some of these sanctions could be applied directly, 
some provisions still needed clarification. 


3.9.3. Procedural Aspects of Enacted Laws 


When considering the consequences of the war of aggression for neighbouring 
countries, it is important to note its impact not only on the substantive content 
of law, but also on procedures, including the legislative procedure. Acting in a 
state of imperative necessity, often under time pressures, the mode of procedures 
provided for in peacetime may be inadequate. This does not mean, however, 
that by invoking a state of emergency, state authorities may act outside the limits 
of the law. To verify this thesis, the case of Poland can be analysed in order to 
determine how aggression taking place in the territory of a neighbouring state 
has affected the procedural aspects of the enactment of the abovementioned 
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laws, particularly in terms of the limited time of their preparation and enact- 
ment. Although it is not necessary to present the Polish legislative procedure at 
that point in detail, further analysis requires that its most important elements be 
pointed out. In order to answer the research question posed in the introduction, 
it is necessary to analyse the minutes of the sittings of the parliamentary cham- 
bers as well as other documents illustrating the course of legislative proceedings. 

The key point in this context is that, according to the Articles 118-120 of 
the Constitution of the Republic of Poland, statutes must be passed by the Sejm 
in the procedure of three readings. Pursuant to Article 121(1) of the Constitution, 
the bill is then referred to the Senate, which, within 30 days of the submission of 
the bill, may adopt it without amendment, adopt amendments, or resolve upon 
its complete rejection. If, within 30 days following the submission of the bill, 
the Senate fails to adopt an appropriate resolution, the bill shall be considered 
adopted according to the wording submitted by the Sejm. If the Senate passes 
amendments or passes a resolution rejecting the law in its entirety, the law goes 
back to the Sejm, which, pursuant to Article 121(3) of the Constitution, may 
reject the position of the Senate by an absolute majority of votes in the presence 
of at least half of the statutory number of deputies. Upon completion of the pro- 
ceedings in the chambers, the Marshal of the Sejm presents the enacted law to 
the President of the Republic for their signature, who shall sign it within 21 days 
and who orders its publication in the Official Journal of Laws of the Republic of 
Poland (Rytel-Warzocha 2022, pp. 69-80). 

Referring to the first of the enacted laws, the Homeland Defence Act, despite 
the comprehensiveness of the draft, the time for the required procedural recon- 
ciliation within the government was very short, but a number of entities nev- 
ertheless submitted comments (Borski 2018, pp. 42-44; Brzek, pp. 203-222). 
This is significant because an analysis of the work on the projects of laws within 
the government shows that these reconciliations usually take several weeks or 
even several months (Mrenca 2016). The Council of Ministers, at its meeting 
on 22 February 2022, adopted the draft law and decided to refer it to the Sejm. 
The procedure within the Sejm was very dynamic - the bill was received by the 
Sejm on 28 February 2022, and on 11 March 2022 the third reading was held 
at the plenary sitting, during which the Sejm adopted the bill. In this process, 
it should be emphasised that the procedures were followed; however, a num- 
ber of exceptional regulatory solutions were used to accelerate the proceedings. 
This case involved the application of the exception provided for in Article 37(4) 
of the Rules of Procedure of the Sejm (c.a. 1992), according to which the first 
reading may take place no earlier than on the seventh day after the printed ver- 
sion of the draft is delivered to the deputies, unless the Sejm or a committee 
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decides otherwise. Accordingly, a debate was held on 3 March 2022, after which 
the Homeland Defence Act was referred to the parliamentary National Defence 
Committee. Another example was the application of the exception provided for 
in Article 44(3) of the Rules of Procedure of the Sejm, according to which the 
second reading may take place no earlier than on the seventh day after the com- 
mittee’s report is delivered to deputies unless the Sejm decides otherwise, as the 
agenda of the plenary sitting of the Sejm was supplemented in order to con- 
duct the second reading. Three days after enactment, the new law was referred 
to the Senate, which passed it without amendments on 17 March 2022, and on 
the same day the law was sent to the President for signature. It is noteworthy 
that in the parliamentary chambers, the majority of votes belong to two different 
political forces in conflict with each other, and more often than not, the second 
chamber submits a significant number of amendments to laws passed by the 
Sejm. In the case of these proceedings, the need to pass this law was so significant 
that the Senate did not submit any amendments. Moreover, the President of the 
Republic, without any delay, signed the law the very next day (Królikowski 2023, 
pp. 74-75). 

With regard to the Law on Assistance to Ukrainian Citizens in Connection 
with the Armed Conflict on the Territory of Ukraine of 12 March 2022, again, 
the draft law was also brought to the Parliament by the Government (Borski 
2018, pp. 39-56). The draft was prepared by the Ministry of Internal Affairs 
and Administration on 2 March 2022, and on 7 March the Council of Ministers 
adopted the draft and decided to refer the bill to the Sejm. An analysis of the 
course of the Government’s work on this project shows that the need to prepare 
this bill quickly was very apparent. For example, this is evidenced by the fact 
that the draft was processed in a special procedure, which allowed for bypassing 
the obligation to submit the draft to consultation, opinion, public consultation 
and consideration by the Legislative Committee. Within 24 hours, the Standing 
Committee of the Council of Ministers received 15 letters with comments on the 
proposed legislation (submitted, inter alia, by the Prime Minister’s Office, the 
Ministry of State Assets, the Ministry of Family and Social Policy, the Ministry 
of Justice and the Ministry of Agriculture and Rural Development). During work 
on the bill in the Sejm, a number of measures were used to allow the law to be 
passed as quickly as possible. The speed of this work is evidenced by the fact that 
while in the Sejm the bill was immediately referred to the first reading, which 
took place on 8 March 2022 (Koksanowicz 2012, pp. 17-18), the law was passed 
the very next day. Such an exceptional pace of work was possible because the 
committee had a very short deadline for submitting a report, and after just 10 
hours of work the Committee presented a report in which it recommended the 
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adoption of the bill. Other provisions were also applied, allowing the next stages 
of the procedure to proceed immediately. In accordance with the legislative pro- 
cedure set out in the Constitution, the Marshal of the Sejm forwarded the bill to 
the Senate on 10 March 2022 (Wronkowska 2000, pp. 76-83). On the next day, 
the bill was presented at the plenary session of the Senate, which adopted it with 
amendments. Still on the same day (11 March), the Senate's resolution on the 
bill was submitted back to the Sejm, which considered it on 12 March. Of the 60 
amendments proposed by the Senate, the Sejm’s committee recommended that 
43 be rejected and 17 accepted. It should be pointed out that such a fast-tracked 
legislative procedure is an exception to the general rules. The bill was forwarded 
to the President of the Republic on 12 March 2022, who exercised neither the 
right of veto nor the possibility to refer the bill to the Constitutional Tribunal for 
the examination of its constitutionality, and signed it on the same day. 

The third law that is important in the analysed context is the Act on Special 
Solutions for Counteracting Support for Aggression against Ukraine and Serving 
to Protect National Security of 13 April 2022. As in the case of the two laws 
mentioned above, the draft law was brought by the government, which passed it 
on 29 March 2022 - just 4 days after receiving the original version prepared by 
the Minister of Internal Affairs and Administration. Again, special provisions of 
the Rules of Procedure of the Council of Ministers (ca. 1992) were used, which 
allowed the omission of a number of legislative actions that normally apply. The 
bill was submitted to the Sejm on 30 March 2022, and the very next day it was 
referred to the first reading at a plenary session of the Sejm that took place on 
6 April 2022 (again the exception provided for in Article 37(4) of the Sejm’s 
Standing Order (ca. 1992) was used). In the meantime, a rather extensive gov- 
ernmental auto-amendment was submitted to the Sejm, prepared by the Minister 
of the Interior and Administration. By taking advantage of the provisions of the 
rules of the chamber and the extraordinarily efficient work of the committee, on 
7 April 2022 the third reading was held, during which the Sejm passed this Act. 
On 8 April 2022, the law was passed to the Senate, which voted on it on 12 April 
2022, introducing 30 amendments. On the same day, the law was passed back 
to the Sejm. On 13 April 2022, the Sejm accepted some of the amendments and 
adopted the law. On 14 April 2022, it was submitted to the President, who signed 
it on the same day. 

The analysis of the legislative proceedings concerning the above laws allows 
several conclusions to be drawn. Firstly, in all cases bills were proposed to the 
Sejm by the Government, which was most reasonable from the point of view of 
the relationship of these laws to the foreign policy of the state, which, according 
to the Constitution, is carried out by the Council of Ministers. This was also 
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justified from the point of view of the multifaceted nature of these laws, their 
fundamental impact on the domestic situation and many areas of life, as well 
as their massive financial impact on the state budget, for the implementation of 
which the Council of Ministers is also responsible. Secondly, it should be noted 
that the legislative procedures were conducted at an extraordinarily fast pace. 
Almost every time, the exceptions provided for by the provisions of the Rules 
of Procedures of the Council of Ministers, as well as the Standing Orders of the 
Sejm and the Senate, allowing for the acceleration of the procedures or possi- 
bly skipping some of their stages, were used. Thirdly, cooperation between the 
respective bodies at different stages of the legislative procedures was extremely 
efficient, as can be seen in particular in the work of the committees, which were 
often able to prepare a report on their work, including recommendations to the 
chambers, on the same day. Fourthly, the leadership and advisory bodies in both 
chambers of Parliament prioritised the procedures of these laws, each time com- 
posing the agenda of the sittings in such a way that the chambers could make an 
immediate decision. 


3.9.4. The Impact of the War of Aggression on Political Interactions 
in the Legislative Process 


Another important issue in the context of Polish legislation that is closely linked 
to the war of aggression against Ukraine is the relationship between the key polit- 
ical forces in the Polish Parliament at the moment of the adoption of this legisla- 
tion. This is particularly important in the context of the extremely bipolar Polish 
political climate at that time, and the fact that the ruling party had an absolute 
majority in Sejm (the lower Chamber of the Polish Parliament) while the oppo- 
sition had an absolute majority in the Senate. The majority of seats being held 
by the Law and Justice parliamentary party, supported by the individual votes of 
MPs from smaller parliamentary groups, allowed for fairly stable support for the 
Government, resulting in positive voting on Governmental bills (the opposition 
included Civic Coalition, represented by 126 MPs, the coalition of left parties, 
represented by 44 MPs, and the Polish Coalition parliamentary party, with a 
leading role for the Polish People’s Party, represented by 24 MPs, and Poland 
2050, represented by 8 MPs). The balance of political forces in the Senate was dif- 
ferent. Despite the fact that Law and Justice was the most numerous party in the 
Senate (46 senators), it remained in opposition to other senators who, thanks to 
a broad political coalition, formed a majority. This resulted in a situation unique 
in Polish political history and parliamentary practice to date, in which entities 
forming a majority in one chamber were in opposition in the other chamber. 
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This provided an interesting background against which to analyse the extent to 
which political forces which significantly differed in their programmes cooper- 
ated in the legislative process in the face of the threat of aggression. In order to 
assess the behaviour of individual political groups in the process of passing these 
laws, the minutes and transcripts of the sittings of parliamentary chambers and 
other documents providing information on the course of parliamentary work 
were analysed. 

With regard to the Homeland Defence Act of 11 March 2022, it should be 
noted that even before the bill was submitted to the Sejm, representatives of the 
opposition signalled their willingness to pass this law quickly by declaring their 
openness to cooperate outside current political disputes. However, throughout 
the course of the legislative procedure, this was accompanied by disputes and 
numerous mutual accusations often articulated in debates. In the third reading, 
when the Sejm voted to pass the bill, in some cases votes were divided, in some 
cases a significant part of the opposition, not wanting to vote against the bill, 
abstained, and in some cases amendments were passed almost unanimously. 
However, in the final vote on the adoption of the bill as a whole, out of the 455 
MPs voting, 450 were in favour, 5 MPs abstained and there were no votes against. 
There was even greater unanimity in the adoption of the Senate's resolution to 
adopt the law without amendments, as all votes were cast in favour. 

At the same session (No. 50), work also took place on the Law on Assistance 
to Ukrainian Citizens in Connection with the Armed Conflict on the Territory 
of Ukraine of 12 March 2022. As in the case of the Act on Homeland Defence 
and the mutual resentments expressed in the debate, the opposition did not take 
advantage of the procedural provisions of the rules of procedure, which would 
have caused the work to be prolonged or obstructed. The bill was supported 
almost unanimously both during committee work (out of 40 committee mem- 
bers, 38 MPs voted in favour of the Act) and in the third plenary reading, when 
the bill was voted on (Out of 454 MPs voting, 439 were in favour, 3 abstained and 
12 were against). Similarly, in the Senate, where the opposition had a majority, 
although there were differences of opinions on specific solutions to the bill and 
votes on individual amendments were divided, in the end the Senate also passed 
it almost unanimously (some of the amendments introduced by the Senate were 
subsequently accepted by the Sejm). 

With regard to the Act on Special Solutions for Counteracting the Promotion 
of Aggression against Ukraine and Serving to Protect National Security of 
13 April 2022, it should be pointed out that despite the numerous political dis- 
putes during legislative work on this law, the vast majority of MPs agreed to 
speed up the proceedings. In the debate, the draft received the support of all 
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political forces (except the Confederation). In the committee, the bill received 
unanimous support (81 MPs voted in favour, none against and none abstained). 
Despite the fact that individual opposition groups criticised the bill’s detailed 
solutions and tabled some amendments, it was passed almost unanimously in 
a vote for the bill as a whole (out of 456 MPs voting, 445 were in favour, none 
against and 11 abstained). In the Senate vote, despite disagreements regarding 
individual amendments to the bill, the Senate was unanimous in its vote, with all 
99 senators voting in favour. 

The above comments on the political circumstances of the laws passed allow 
us to conclude that despite the fact that legislative deliberations were often held 
in an atmosphere of contention and mutual resentment, almost all political 
forces (with the exception of the Confederation in two cases) showed a proper 
understanding of the geopolitical circumstances that gave rise to the accelerated 
procedure of adoption of these laws. This leads to the conclusion that the rules 
defining the legislative process are flexible enough to allow instant law-making 
in certain factual circumstances, such as those that occurred in this case, when 
there is sufficient political will in Parliament. This is evidenced by the aforemen- 
tioned elements of the legislative process, but also by other elements of the leg- 
islative procedure. The fundamental issue is, of course, the passage of these laws 
themselves (which took place each time by an overwhelming majority), but this 
was also reflected at the level of the Convention of Seniors, which each time gave 
a unanimous positive opinion on the changes to the agenda that allowed the laws 
to proceed immediately. This is also evidenced by the work of the parliamentary 
committees, which, because they were able to agree on a unanimous position on 
the bills under consideration, were able to quickly present appropriate recom- 
mendations to the Sejm. The constitutional and procedural rules defining the 
stages of work on bills in the Senate were also applied in a responsible and appro- 
priate manner given the geopolitical situation at the time. Thus, in the Senate, 
where the majority of members belong to entities in opposition in the Sejm, 
every procedural opportunity was used to take a position as soon as possible. 


3.9.5. The Quality and Stability of the Laws Enacted Under 
the Circumstances of the War of Aggression 


The next question is whether the rapid method of passing laws in the face of the 
circumstances of war in a neighbouring country undermines the stability of the 
enacted laws. The extra-coordinated, extremely fast mode of enactment of these 
Acts can also make them prone to legislative defects. To address these issues, it 
should be considered whether the new legislative acts were driven only by the 
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need to adapt the law to the changing geopolitical circumstances, which were 
the key impetus for their enactment, or whether there were other requirements 
for these amendments. 

The first law enacted, the Homeland Defence Act of 11 March 2022, has been 
amended twice so far - firstly by the Act on Medical Devices (2022), and sec- 
ondly by the Act Amending the Homeland Defence Act and the Public Finance 
Act of 5 August 2022. The first amendment concerned minor changes in three 
articles from the scope of medical law, which should be considered a normal 
legislative practice (Bulira, pp. 388-393, 564-570, 605). With the second amend- 
ment, five articles of the law were changed and one article was added (Art. 45a). 
The amendments introduced some modifications to the sources of supply to the 
Armed Forces Support Fund, broadening their catalogue, and were also aimed 
at removing provisions raising doubts as to their interpretation (Seredynski and 
Królikowski 2023, pp. 152-172). 

The second law under review, the Law on Assistance to Citizens of Ukraine in 
Connection with the Armed Conflict on the Territory of Ukraine of 12 March 
2022, has already been amended 13 times. An analysis of the individual amend- 
ments shows that they were of different natures and took place for different 
reasons. 

Firstly, it is necessary to point out the amendments for which the need arose 
from the application of the enacted law. This is because in certain aspects there 
were solutions that could improve and better organise the activities of the public 
administration in implementing the provisions of the Act. For example, the Act 
on amending the Law on Assistance to Ukrainian Citizens in Connection with 
the Armed Conflict on the Territory of Ukraine of 23 March 2022 concerned 
the possibility of keeping, in the ICT system, records of underage Ukrainian cit- 
izens who arrived in the territory of the Republic of Poland unaccompanied by 
persons having actual custody of them, and underage Ukrainian citizens who 
arrived in Poland and, prior to their arrival, were placed in foster care in Ukraine 
(Kozłowska 2022, pp. 10-16; Kwasniewska-Sadowska 2022, pp. 184-217; 
Uścińska 2022, p. 10). This category can also include the Act on amending the 
Law on Assistance to Ukrainian Citizens in Connection with the Armed Conflict 
on the Territory of Ukraine and the Law on Informatization of Activities of 
Entities Performing Public Tasks of 12 May 2022, allowing the minister respon- 
sible for information technology to create an ICT system to facilitate contact 
between employers and job-seeking Ukrainian citizens (Kacprzak-Szymanska 
2022, pp. 162-171; Drembkowski 2022, pp. 138-147). The experience with 
social benefits granted to refugees resulted in the Act on amending the Law on 
Assistance to Ukrainian Citizens in Connection with the Armed Conflict on the 
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Territory of Ukraine of 27 April 2022, which extended to 120 days the period for 
which cash benefits for the provision of housing and food to Ukrainian citizens 
could be granted, and also allowed the collection of data on those for whom 
applications had been submitted, which is necessary to monitor the expendi- 
ture of public funds for these cash benefits and eliminate possible abuses in 
this regard (Walczak 2022, pp. 25-36; Kacprzak-Szymanska 2022, pp. 95-111; 
Martyniuk-Placha and Drembkowski 2022, pp. 77-79). Also noteworthy is an 
amendment passed just 2 weeks after the law was enacted. This was prompted by 
the need to clarify some of its provisions, as well as to supplement issues omitted 
from the current law. The amendment was multifaceted and extremely extensive, 
introducing approximately 40 amendments to dozens of provisions of the Act 
on amending the Law on Assistance to Ukrainian Citizens in Connection with 
the Armed Conflict on the Territory of Ukraine and certain other laws of 8 April 
2022. The 8 June 2022 amendment was of a similar nature. 

Secondly, some amendments supplemented the scope of statutory regulation 
with new matters. This was the legislative response to current events and new 
problems arising from factual circumstances. Such was the nature of the Act on 
amending the Law on Assistance to Ukrainian Citizens in Connection with the 
Armed Conflict on the Territory of Ukraine and the Law on Higher Education 
and Science of 23 March 2022, which allowed the law to also cover citizens of 
Ukraine who arrived in the territory of the Republic of Poland from the ter- 
ritory of Ukraine in connection with the hostilities conducted in the territory 
of Ukraine not directly, but after fleeing to another country, only subsequently 
arriving in Poland and then expressing their intention to stay in Poland (Klaus 
2022, p. 22; Stubik 2022, pp. 30-40; Drembkowski and Suwaj 2022, pp. 3-26; 
Ciszek, 2022, pp. 27-34). This was also the nature of the amendment (Act on 
amending the Act on professions of nurse and midwife and some other laws of 
5 August 2022) which expanded the possibility of providing assistance (Princ 
2022, pp. 73-86; Martyniuk-Placha 2022, pp. 52-68), including medical care, to 
persons who were injured as a result of hostilities conducted in the territory of 
Ukraine and were transported to Poland for health care services, and who did not 
meet the conditions for receiving it under the provisions of the law in force until 
then (Kacprzak-Szymanska 2022, pp. 258-262; Wasilewska 2022, pp. 237-243). 

Thirdly, some amendments were in the realm of legislative corrections. 
Amendments in the field of legislative technique, unifying terms used in the law, 
correcting erroneous references and clarifying terms used in the law, were found 
in most of the aforementioned amendment laws. While making substantive 
amendments, the legislature was simultaneously concerned with the correctness 
and legislative quality of the law. 
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The third analysed law - the Act on Special Solutions in the Field of 
Counteracting Support for Aggression to Ukraine and Serving to Protect 
National Security of 13 April 2022 - was amended three times before the end 
of November 2023 by: the Act on Amending the Act on Special Solutions in 
the Field of Counteracting Support for Aggression to Ukraine and Serving to 
Protect National Security and the Act on National Fiscal Administration of 
5 August 2022; the Act amending the Law on Assistance to Citizens of Ukraine 
in Connection with the Armed Conflict on the Territory of Ukraine and Certain 
Other Laws of 13 January 2023; and the Act amending the Act on export insur- 
ance guaranteed by the State Treasury and certain other acts of 13 July 2023. 
These amendments were aimed at supplementing the Act with provisions intro- 
ducing the institution of temporary management and ensuring support for 
employees providing work for sanctioned entities. 

The analysis of amendments presented above shows that the Polish legislator 
reacted relatively quickly to its experience resulting from the application of these 
Acts. It also seems legitimate to conclude that the extra-coordinated mode of 
their enactment meant that it was impossible to avoid provisions that had to be 
subsequently clarified or supplemented, but, given the scale of the matter, the 
legislative quality of these acts was at a satisfactory level. It is also noteworthy 
that all the amendments made, brought on the initiative of the Government (or, 
less frequently, on the initiative of the majority party), turned out to be justified 
in the opinion of the Sejm and were accepted almost unanimously, which testi- 
fies to the continuing political consensus on legislation concerning the war of 
aggression against Ukraine. 


3.9.6. Interim findings 


The analysis presented above allows for the conclusion that the Polish legis- 
lator reacted relatively quickly to the new challenges faced by Europe, and in 
particular by the states directly neighbouring Ukraine when it was attacked by 
the Russian Federation on 24 February 2022. The need to introduce new legal 
regulations concerned various spheres, including, first and foremost, ensuring 
the security of Polish citizens and the Polish state and strengthening the state’s 
defence potential in the event of possible aggression by an unpredictable Russian 
aggressor. In order to implement international standards for the protection of 
human rights and freedoms, it was necessary to provide a legal basis for the 
entry and stay in the Polish territory of Ukrainian citizens fleeing the war, and 
to regulate their legal situation by granting them a range of rights. The third 
area of the new legislation was a response to the need to provide the effective 
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implementation of sanctions imposed on the Russian Federation and Russian 
citizens in connection with its aggression against Ukraine. As indicated, some of 
these regulations were determined by the EU, mainly the Council’s Decision on 
the activation of the Temporary Protection Directive and several Regulations on 
sanctions. The swift enactment of the aforementioned acts through an extraor- 
dinary (fast-tracked) mode can be justified by the urgent need for an immedi- 
ate response to an extraordinary situation. Despite some provisions requiring 
subsequent clarification or supplementation, the overall legislative quality of the 
measures in response to the war of aggression against Ukraine was deemed satis- 
factory. Notably, all amendments proposed by the Government, and occasionally 
by the majority party, received unanimous support from all political parties. This 
consensus underscores the political unity in addressing legislation related to the 
conflict in Ukraine, even in the face of significant divisions within the Polish 
political landscape. 


Conclusions 


Having explored the role of values and identity as a basis of legal develop- 
ments during armed conflict situations and other emergencies, this research 
concludes that: 


1. Firstly, law is unable to exist without morality, and morality would remain 
ineffective without law. This is evident from the character of the principal 
concepts consolidated in the most fundamental legal instruments, the key 
to which is human dignity. International law views and recognises dignity 
as the fundamental philosophical basis of freedom, justice and world peace. 
The legal category of human dignity per se and the debates arising on its 
basis are an indication and outcome of the novelty of human rights doc- 
trine. The proper use of dignity in law requires reliance on the philosophy 
of law, which leads to the principled theses of natural law, as the doctrine 
of human rights is its modern counterpart. The hypothesis of dignity as an 
excessive legal category lacks substantiation because it is not a principle of 
the legal system but its foundation and a legislative maxim, which is under- 
stood in the context of the purposefulness of law and in its organic system. 
According to the Kantian concept, dignity does not imply the unconditional 
value of a human being, because only goodwill rather than the person per 
se predetermines the ‘absolute value’ of human existence. Dignity, therefore, 
does not imply what a person is, but what they ought to be. This concep- 
tion requires an appropriate legal argumentation on dignity: the arguments 
should be applied in such a way that the person be the highest good and an 
end in itself. 

2. The positioning of dignity in international legal instruments confers an 
exceptional hierarchical status of social obviousness to this value, which 
does not need to be proven, is not subject to exceptions or limitations, and 
does not ‘yield itself’ to being defined. This suggests that dignity is not part 
of positive law but is a foundation from which human rights can be derived; 
however, dignity as such cannot serve subjective rights. In order to apply 
dignity in a proper manner and to avoid its devaluation, the principle of 
subsidiarity must be respected: it must be invoked only when necessary to 
protect an interest for the protection of which ordinary legal institutes are 
inadequate. 

3. The hierarchical character of dignity is fully revealed only in its proper inter- 
action with the evolution of jurisprudence (the dynamic aspect of dignity). 
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Dignity as a legal argument can only be applied when it comes to defend- 
ing humanity and not isolated individuals or their groups of individuals. 
This avoids the inflation of dignity in relation to subjective human rights. 
Through the proper interaction between the dynamic and hierarchical 
aspects of dignity, this value helps bridge the gap between absolute and rel- 
ative rights, in particular by strengthening the legal protection of the most 
vulnerable groups in society. Therefore, considering the need to promote 
and socially develop a certain right, human dignity becomes the ultima 
ratio argument to justify the social continuation and development of human 
rights. 

The gap between the hierarchical and dynamic aspects of dignity is a char- 
acteristic inherent in any democratic legal system, maintained by the rule 
of law and the separation of powers. Dignity, while always remaining an 
aspiration of law, is a never-ending obligation to keep creating conditions 
for the common good that ensure the flourishing of individuals and protect 
against the messianic role of totalitarian regimes in the historicist vision of 
the past and future. 

Secondly, the value-based approach in legal interpretation is founded on all 
fundamental values that are upheld by the relevant society as an assurance 
of the survival of the nation as a community and that are embodied in the 
legal order. The nature of the value-based approach in legal interpretation is 
very broad because of the nature of the notion of a value itself. Therefore, the 
application of this approach in interpreting the law is very complex, dense 
and challenging, demanding an interpreter of broad and comprehensive 
mind in the legal, ethical, and philosophical areas. Although the grounds 
for the application of the value-based approach, as for other interpretative 
methods, derive from the indeterminacy, specificity, ambiguities and con- 
tradictions of legal norms, the principal demand for this approach in legal 
interpretation is caused by the incapacity of other legal interpretative meth- 
ods to provide the contextual, just meaning of a legal text in the scope of a 
legal dispute, especially in non-clear-cut cases. 

The just meaning of values should be determined not apart from, but in 
the context of a certain legal system and its traditions. Consequently, courts 
must use value-based interpretations when referring to the provisions of 
national constitutions - fundamental, supreme laws of the state where the 
aspirational direction of the nation and the values binding it are estab- 
lished - and relevant international legal documents such as the ECHR, the 
EU Charter, and the TEU. The latter are based on common fundamental 
values: respect for human rights and freedoms and the rule of law. The 
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jurisprudence of the ECtHR and the CJEU is an inseparable part of these 
legal documents, embodying the nature of these values in relation to the 
European legal system and present-day conditions. The ability of judges to 
identify the just meaning of the values thriving in a society and enshrined 
in the legal system, and then to balance and prioritise them, is important for 
the proper application of the value-based approach in legal interpretation 
and the achievement of justice. Value conflicts are resolvable by determining 
their relative weights and by means of proportionality tests. 

. The application of the value-based approach in legal interpretation dif- 
fers significantly in political regimes (democratic and non-democratic) 
and depends on the values enshrined in the legal system and the political 
goals of the regime. The interpretation of law in accordance with respect 
for democratic values constitutes the proper application of the value-based 
approach, and is implemented to its full normative extent in democracies. In 
non-democratic regimes, this interpretative approach in legal disputes may 
be misused by empowering these dangerous regimes, weakening or even 
denying fundamental human rights, and controlling anyone who opposes 
the rulers (elites, dictators, etc.) or challenges the ideology of the regime. 

. In times of crisis, fundamental values may be in conflict to a much greater 
extent than in times of peace. Nevertheless, in extraordinary situations the 
value-based approach must be applied consistently with the rule of law and 
fundamental human rights. The danger of the distortion of the value-based 
approach is particularly perilous in emergency situations of an interstate 
political character - i.e., war/martial law, unlawful territorial expansion, and 
the use of force and violence. In these scenarios, political purposes may tend 
to be prioritised by the members of the judiciary. Therefore, the law is inter- 
preted and the actions of state power institutions are justified politically, but 
not necessarily legally. National constitutions, which are compatible with jus 
cogens, are supposed to be significant legal cornerstones preventing depar- 
ture from the rule of law and safeguarding the protection of fundamental 
human rights and the justified interpretation of law, both in times of crisis 
and peace. 

. Thirdly, although the freedom of conscience is enshrined in contemporary 
law alongside clauses relating to freedom of thought and freedom of reli- 
gion, and is interrelated with these two concepts, yet inevitably they each 
have unique meanings and content. One long-term purpose of a war waged 
by one country against another is the creation of a considerable shift in the 
collective conscience of a society or of particular groups of people. A war 
against freedom, including freedom of conscience, has been waged by 
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Russia against Ukraine by trying to instil a particular ideology which is hos- 
tile to both the idea of Ukraine as a sovereign state and the Ukrainian people 
as a society. Moreover, the freedom of conscience of people in Russia has 
also been profoundly transformed throughout the regime of its president. 
Today, those who oppose the war in Ukraine experience harsh punishments 
enshrined in the newest amendments to the Criminal Code. The very aim 
of the Kremlin regime, via the means of new legislation, is to instil fear in 
Russian society and to paralyse its will to challenge the regime. 

Fourthly, the research emphasised Ukraine’s national renaissance, determi- 
nation and self-transformation of a new Ukrainian constitutional identity. 
The 2019 amendments to the Constitution, as the constitutional embodi- 
ment of the events taking place in Ukraine since Maidan Dignity revolution, 
introducing the principle of a Western geopolitical orientation, affected the 
entire constitutional regulation and changed the lives of every state institu- 
tion. Interpreting the Constitution in light of this new principle will allow 
Ukraine to overcome the shadows of the past and become a state with a 
European identity. The clear link between the European aspirations of 
Ukrainians being enshrined in the Constitution and the behaviour of state 
institutions adopting decisions to implement and foster democratic values 
demonstrates the sincerity of the European choice. 

Having set this new goal, Ukraine was obliged to gradually remodel its con- 
stitutional system to make it compatible with the acquis communautaire. 
These constitutional changes, introducing new constitutional values and 
moving the life of the state in a European direction, cannot be seen merely 
as political tool in the hands of decision-makers - even during a situation 
as severe as the ongoing war. The constitutional identity of the state cannot 
depend on the country’s political leaders or its geopolitical circumstances. 
Therefore, even this war cannot initiate new constitutional amendments that 
would deny previous iterations without destroying the state as it exists today. 
Ukraine’s constitutional aspiration to become part of Europe is set in stone 
and, being described as irreversible, cannot be easily revoked. The aspiration 
to renounce the new constitutional identity would mean an endevour to 
transform the state again; it is not impossible; however it would mean the 
emergence of a state of Ukraine of different constitutional identity than the 
one that is being built now. 

Ukraine's accession to the EU and possibly NATO is a prerequisite for the 
country’s continued survival as an independent entity, constituting a vital 
obstacle to Russias further expansionist goals that are no longer even thinly 
masked. Therefore, it is only a matter of time before Ukraine becomes 
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a member of the EU. Whether this occurs sooner or later will not affect 
Ukraine’s determination to preserving its European identity and working 
towards the implementation of fundamental constitutional values common 
to all European states. At the outset, this research identified and analysed a 
number of challenges that international law faces in the context of Russia's 
aggression against Ukraine and concluded that: 

With regard to the prohibition of the use of force, the purposes stated in 
the UN Charter - namely, maintaining peace and security, implementing 
fundamental human rights and re-establishing the rule of law - remain 
valid in the contemporary world and should be the pillars of the inter- 
national community. The constantly changing content of the CLC of the 
international community forms the dominant legal thought, which shapes 
our understanding and determines our actions. An illustrative list of the 
characteristics of the dominant old legal thought is as follows: (i) a state- 
centred approach, (ii) the primacy of politics, (iii) a focus on strengthening 
the armed forces, and (iv) legal positivism. These features condition a main- 
stream understanding that perceives peace as a state that it is possible to win 
with a better-equipped army and considers the prohibition of the use force 
as a norm which can be interpreted in a broad way and used to promote jus- 
tice. The manifestation of the characteristics of old legal thought is observed 
in practice in Russia’s attack against Ukraine, which triggered Articles 1(1) 
and 2(4) of the UN Charter. The (in)action of the SC, the action of ICJ and 
the (re)action of the Nordic countries all confirm that old legal thought is 
not capable of achieving the purpose of maintaining peace and security in 
the world. Therefore, a submission on new legal thought is pronounced. 
The proposition is made that new legal thought should consist of the fol- 
lowing non-exhaustive list of characteristics: (i) an individual-centred inter- 
national system as opposed to a state-centred international system, (ii) the 
priority of the rule of law over politics in international law, (iii) a primary 
focus on actively creating peace instead of a primary focus on the constant 
prevention of war on the international plane, and (iv) reintroducing natu- 
ral law and balancing it with positive legal thought in the CLC. This would 
lead to a deeper understanding of the substance of the concepts validated in 
Articles 1(1) and 2(4) of the UN Charter and the relationship between them. 
Namely, that peace cannot be won, but only created; that the use of force 
being a jus cogens norm serves as a boundary between the world of order 
and the world of disorder; and that the relationship between peace and the 
prohibition of the use of force is a complex phenomenon, not a dualistic 
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choice. Progress towards peace can be achieved with the help of a shift in the 
CLC by abandoning old legal thought and strengthening the characteristics 
of new legal thought. 

In the context of the IHL, Russia’s aggression against Ukraine has raised 
many legal issues. However, some of these issues are clearly artificial, such as 
Russias use of the term ‘special military operation rather than ‘war or ‘con- 
flict. Without any doubt, under the IHL, Russias war against Ukraine is an 
international armed conflict, and Ukraine’s territories (including Crimea) 
are under military occupation - despite Russias annexations or the creation 
of puppet states. Most of the personnel involved in active fighting should be 
regarded as combatants and, consequently, prisoners of war upon capture. 
Moreover, Russia’s constant attempts to deny combatant rights to interna- 
tional volunteers, the Azov regiment, and members of territorial defence 
units are illegal. Finally, personnel of the Wagner private military security 
company should be recognised as part of Russia’s armed forces, and Russia 
must accept responsibility for their actions. 

As concerns the perpetrator states unique genocidal declarations - which 
are observable in the context of Russia’s atrocities in Ukraine, particularly 
from February 2022 - they can be used to outline the formation of a geno- 
cidal plan, and essentially constitute a destructive motive for genocide. This 
makes a significant difference in the prosecutor’s ability to demonstrate 
genocidal intent, but as the most recent ECtHR case law suggests, even pub- 
lic confessions of genocidal intent on the part of Russian officials might not 
be enough to demonstrate its current existence in Ukraine. 

From a historical perspective, the Lithuanian strategy may be useful in 
demonstrating Russias intent to commit genocide against the Ukrainian 
people, as the Soviet Union's intent to commit genocide against Lithuanian 
partisans was primarily established by demonstrating the ideological foun- 
dation of the Soviet Union and the institutional framework for implementing 
the communist ideology. In this way, both the MGB as an organisation and 
its individual officers carried out part of the Sovietization plan in order to 
eradicate undesirable ethnic groups using precise methods and guidelines. 
Since 2022, numerous high-level public assertions of genocidal intent have 
been recognised and cited as evidence of a genocidal scheme; nevertheless, 
future legal proceedings may also depend on Russias political ideology 
and the organisational structure of the country’s decision-making pro- 
cess. Prosecutors may be forced to work in the field of political science and 
develop an interdisciplinary strategy in order to identify those responsible 
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for potential genocidal crimes against Ukrainians since 2022, given that 
Russia’s current ideology and governmental structure have still not been 
clearly defined. 

In terms of international dispute resolution, since the arbitral tribunal in 
the Coastal State Rights Dispute rejected all of Ukraine's claims related to 
Ukraine as the coastal state over the maritime zones of Crimea due to its 
lack of jurisdiction, it became necessary to determine the status of Crimea 
in accordance with international law. Such a definition is necessary so that 
issues related to the law of the sea in the waters surrounding the Crimean 
Peninsula can be resolved under the UNCLOS dispute settlement pro- 
cedure. There are two main directions in which to solve this sovereignty 
dispute: either apply the UNCLOS provisions or find a solution outside of 
them. In relation to the first direction, the option of supplementary jurisdic- 
tion under Article 288 (2) of UNCLOS is possible; however, considering the 
ongoing war between Ukraine and the Russian Federation, the conclusion 
of an international agreement related to the purposes of UNCLOS is hardly 
feasible. A conditional decision would mean an overly complicated decision 
containing a lot of ‘ifs; which could create more controversy regarding the 
interpretation of such a decision than it possessed initially. In addition, such 
a decision can be considered appropriate in relation to a low-tide elevation, 
but not to the whole peninsula. As for the second direction, here the deter- 
mination of the status of Crimea is more probable. 

While the UN Security Council has the right to announce a binding deci- 
sion regarding the status of Crimea, due to Russia’s veto power the UN 
Security Council cannot practically do so. Starting from 24 February 2022, 
discussions began on the possibility of depriving the Russian Federation of 
the right to veto and/or its seat in the UN Security Council, as well as the 
activation of the obligation of the Russian Federation to abstain from voting 
as an interested state. This could be submitted for clarification and interpre- 
tation within the framework of the Advisory Opinion of the ICJ, together 
with the question of whether the Russian Federation has the obligation or 
right to abstain from voting in disputes referred to in Article 27 (3) of the 
UN Charter. However, such a procedure for obtaining a binding decision on 
the status of Crimea seems overly complicated. 

Ukraine and Russia do not recognise the jurisdiction of the ICJ, so there 
is no option for a binding decision. However, nothing prevents the UN 
General Assembly from making a request for an Advisory Opinion from 
the ICJ. As the jurisprudence of the law of the sea shows, the combination 
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of an Advisory Opinion and UN General Assembly resolutions might be 
enough for a tribunal or court in this dispute regarding the law of the sea to 
declare that the status of Crimea is resolved. Finally, an ICC decision and/or 
a decision of a yet-to-be-created ad hoc tribunal regarding the aggression of 
the Russian Federation is a possible option. An appropriate definition of the 
status of Crimea could be created in the context of the definition of aggres- 
sion as indicated by Russia's military occupation of Crimea since 2014. With 
this, the matters related to the law of the sea that were rejected because their 
resolution would require the direct or implicit determination of the status 
of Crimea would be able to be resolved under the UNCLOS dispute settle- 
ment procedure. Challenges in specific fields of law in the context of armed 
conflicts and emergencies range from environmental to health law, and, as 
the case study of some of Ukraines neighbouring countries demonstrates, 
require adaptations to the general legislative procedures during emergencies 
as well as the specific application of laws and legal procedures, in particular: 
In the context of criminal justice, which is already relevant, criminal pro- 
ceedings in the absence of the accused person may be heard only where 
the interests of justice so require, and the procedural requirements for the 
protection of the rights of the absent defendant and of the fairness of the 
proceedings have been fulfilled. The right of a person to appear in court is 
not absolute, but its refusal must meet certain conditions, the fundamental 
tenet of which is the right to be duly informed of the proceedings. Total 
in absentia proceedings are based on the fact that the accused person has 
waived their right to participate in the proceedings and therefore did not 
participate in the proceedings at all. Whether a person is to be regarded as 
having waived their right to participate in the proceedings or as evading the 
proceedings is assessed in the light of the circumstances in which they were 
informed of the proceedings, the results of that communication, and the 
subsequent conduct of the person after receiving the relevant information. 

The elements of the content of the right to be informed are essentially 
formed. It is the duty of the State to ensure that the person against whom 
proceedings are pending is informed in a timely manner of the time and 
place of the proceedings, of the charges, and of the legal consequences of 
the person’s failure to appear before the court. The method of notification 
is not precisely defined; therefore, national courts and law enforcement 
authorities must constantly decide whether the way in which they choose 
to inform the person is compliant with the requirements of fair proceed- 
ings. Considering whether the way in which the information is provided is 
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sufficient to ensure the person's awareness of the trial, particular attention 
should be paid to the diligence exercised by public authorities in order to 
inform the person concerned and to the diligence exercised by the person 
concerned in order to receive such information. Informing a person by 
serving procedural documents, either personally or through a lawyer who 
is authorised by the person, are well established ways to properly inform the 
person, but they are not always effective in cases of international crimes. 
Therefore, properly informing the defendant is a situation in which it can 
also be established from other circumstances of the case that the person is 
aware of the proceedings. Public information about criminal proceedings in 
the media or on the websites of the law enforcement authorities shall not be 
considered as adequate information about the criminal proceedings against 
the accused person. Along with the requirements of the content and form 
of informing the accused person, the case-law has established a procedural 
rule according to which the proper information of a person is an obligation 
of the State and the burden cannot be placed on the person of proving that 
they have not been properly informed of the proceedings. 

In the interests of justice, criminal proceedings in absentia, including cases 
of war crimes and crimes against humanity, may also take place against 
an uninformed person, in which case the individual must be guaranteed 
an effective right to a new trial. The individual's right to request new pro- 
ceedings can be guaranteed both in the context of new judicial proceedings 
and with broad appeal possibilities. In assessing whether the right to a new 
procedure is an effective remedy, the case-law of the ECtHR and the CJEU 
allows the following main requirements to be distinguished: a person is not 
required to appear before the domestic authorities, and they are entitled to 
request a new assessment of the charges in terms of fact and law. 

As concerns lay participation in court proceedings, the review of the model 
of lay participation in Ukraine allows some weaknesses and strengths of 
this model to be revealed. One of the negative aspects of the model con- 
cerns the selection of npucasni and the way in which the local authorities 
are involved in the political process. Secondly, the unequal legal status of 
judges and npucasni. The concept of the impeccable reputation of judges 
means that, among other things, a judge cannot have a criminal record at 
all, regardless of whether it has been expunged or not. Meanwhile, a lay 
judge can be sentenced for a corruption offence, but it is important that 
this did not occur during the previous year. Currently, lay judges have the 
status of officials, which is provided in criminal law. These factors might 
affect the independence of the judiciary and efforts to restore confidence in 
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this branch of state governance, i.e., the power of the judicial branch. One 
of the essential requirements for ensuring the independence of the judiciary 
is the procedure for appointing judges or lay judges in court proceedings. 
In Ukraine, the selection of lay judges should not involve representatives of 
the political process, and the Judicial Council (Ukr. Padu cyddue) should 
be involved by ensuring the participation of such an institution at the con- 
stitutional level. The Constitution should provide that, for both judges and 
npucaxni, ‘appointment and dismissal, their legal status and guarantees 
of independence shall be established by law: Such an amendment would 
ensure that judges and lay judges have the same legal status. Among the 
positive aspects, it is noticeable that when non-professionals participate in 
the judicial process it makes the process more understandable to the general 
public. 

The analysis of the negative and positive aspects of the lay participation 
model in the administration of justice in Ukraine allowed for an analysis 
that looked into and provided an overview of the practical functioning of 
lay judges in the context of aggression. Firstly, it should be emphasised that 
Article 64(2) of the Law on the Judicial System and the Status of Judges 
provides for the possibility of involving lay judges in commercial cases. 
However, the Commercial and Procedural Code of Ukraine does not con- 
tain a separate legal regulation for commercial cases (e.g., bankruptcy 
cases, cases involving disputes between business entities, cases involving 
disputes on the privatisation of property, etc.). In addition, in practice, lay 
judges together with the judge in the panel hear civil cases, not commer- 
cial cases, including in times of aggression. On the other hand, the Civil 
Code of Ukraine does not contain specific norms establishing the insti- 
tute of npucaxni. Only the Civil Procedure Code of Ukraine contains two 
norms, i.e., Article 34(2) and Article 293(4), which provide for the institute 
in question in civil proceedings, where certain cases in courts of the first 
instance are heard by a panel consisting of one judge and two lay judges, 
who have all the rights of a judge in the administration of justice. However, 
the performance of the institute of lay judges in court proceedings during 
the Russian aggression against Ukraine is specific. Due to the extraordinary 
situation of aggression, lay judges at their own request can be released from 
the duties of a lay judge in connection with the mobilisation of military 
service from 24 July 2022 until its end, and can be substituted by another 
lay judge. In cases when it is impossible to form a complete court panel to 
hear civil cases, e.g., when the city council has no chance to approve the list 
of lay judges due to their shortage, the court transfers the civil case to the 
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closest court territorially. Additionally, the efficiency of the court proceed- 
ings and the safety of the participants in extreme conditions of aggression 
require that measures be taken to move hearings online, which also ensures 
the timely and efficient delivery of all the necessary information and docu- 
ments related to the hearing to all the participants. Thus, the challenges of 
the court in civil cases during Russian aggression add extra reasons for the 
need to modify the model of lay participation in Ukraine. 
Regarding the participation of lay judges in criminal cases, judges exclu- 
sively hear criminal cases unless the crime is punishable by life imprison- 
ment. In that case, at the request of the accused, the case shall be heard by 
a panel of two judges and three npucascni. Thus, as can be seen, in Ukraine, 
the legislature has established the institute of npucsascni only in high-profile 
cases. However, as of the end of 2022, lay judges do not participate in cases 
involving war crimes (Article 438 of the CC), even though they are punish- 
able by life imprisonment under the law. Following the imposition of mar- 
tial law in Ukraine and the amendment to Article 615(10) of the CCP, which 
entered into force on 1 May 2022, all criminal cases are heard exclusively by 
judges. 

In the area of environmental law, having evaluated the possible definitions 

of ecocide, in order to recognise ecocide as a crime under international law, 

it is necessary to ensure: 

(a) Advocacy and awareness: environmental activists and organisations, 
such as the Stop Ecocide Foundation, have been working to raise aware- 
ness of ecocide and promote its recognition as an international crime. 
Public support and engagement are crucial to driving this initiative 
forward. 

(b) Legal formulation: proposals and draft codes have been put forward 
to define and codify ecocide as a crime under international law. The 
draft law should outline ecocide, ensuring accountability for state and 
corporate actors, addressing issues of sovereignty and jurisdiction, and 
providing potential penalties for those found guilty. 

(c) Political will and international cooperation: the recognition of ecocide 
as an international crime requires support and cooperation from the 
international community. Countries must come together to agree on 
the legal framework. 

(d) Ratification and enforcement: if an agreement is reached and a legal 
framework is established, countries need to ratify and incorporate 
this new law instrument into their national legal systems. Effective 
enforcement and exercise would then become a key aspect of making 
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ecocide a meaningful deterrent against large-scale environmental 
destruction. 


In the area of elections, a number of challenges have been analysed. Firstly, 
because Ukraine has held regular elections since the restoration of its inde- 
pendence, except for in 2004 when the Orange Revolution occurred, post- 
poning the elections would represent a deviation from standard democratic 
procedure. Therefore, this measure should be chosen responsibly and not 
threaten democracy itself. As armed conflict continues in Ukraine, several 
alternatives to holding elections within the term based on the Constitution 
were explored: (a) lifting martial law; (b) the non-extension of the state of 
war after its termination; or (c) the extension of martial law only in some 
regions of the country. Secondly, the Election Code stipulates that elections 
must be held within 90 days of martial law ending. However, such a deadline 
may be too short to prepare for smooth elections meeting democratic elec- 
tion principles and international standards. Thirdly, by organising elections 
even under challenging conditions, Ukraine would show the world that it 
is a unique state that does not forget democracy even during a large-scale 
war for its freedom and independence, and this would be a powerful signal 
that the state does not deviate from democratic standards and the political 
rights of citizens under any conditions. On the other hand, holding elections 
in wartime can make it challenging to adhere to international democratic 
standards. Given that Ukraine has long been a model of democratic prog- 
ress in the region, the post-war lowering of electoral standards could lead 
to the significant degradation of the political system. In organising elections 
during wartime, various challenges could be faced, such as: the absence 
or lack of adequate infrastructure for elections; a lack of voter awareness 
regarding elections and low voter turnout; multifaceted security issues; 
political manipulation and corruption; the inability to hold elections in 
occupied territories, etc. 

In the field of administrative procedure law, significant developments have 
occurred. The approval of the Law on Administrative Procedure was a signif- 
icant step towards the systematisation of administrative procedural legisla- 
tion in Ukraine. It provides a general legal framework for decision-making, 
and is expected to become an effective instrument for the protection of the 
rights of private persons in relations with administrative authorities and to 
play a vital role in the organisation of public administration activities after 
the end of the war of aggression in order to protect citizens’ rights, rebuild 
the ruined economy, and attract investment in Ukraine. The scope of rights 
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of private persons in relations with public administration entities has been 
broadened and specified in the Law, in comparison with the current legisla- 
tion. Special attention is paid to the right to be heard, the right to access to 
the case records, and the right to submit an administrative complaint. The 
LAP introduces some new important institutes - in particular, competence 
dispute resolution, the legal succession of administrative authority, the dis- 
cretionary powers of administrative authorities, and the revocation of an 
administrative act. 

Despite positive changes that will be brought to the Ukrainian legislation 
by the LAP, there are also challenges to consider. In particular, the institutes 
of witnesses in administrative procedures and the revocation of a lawful 
administrative act by the administrative authority, which are new, require 
serious attention to stimulate the protection of the human rights and legal 
interests of the participants of administrative procedures. The administra- 
tive authority that issued a challenged administrative decision can be the 
subject of the consideration of a complaint regarding this act if there is no 
administrative authority of a higher level and the administrative complaint 
consideration commission is established by such an authority. However, the 
decisions of such a commission are of a recommendatory nature, which 
means that the final decision in administrative complaint proceedings is to 
be issued by the administrative authority that issued the challenged admin- 
istration act. The LAP is not a single act that would regulate administrative 
procedures, as the special laws that govern certain types of administrative 
procedure would remain in force. This means that some overlapping and 
divergent interpretations could arise after the LAP becomes applicable. 

The emergency situation that arose in Ukraine due to the full-scale aggres- 
sion of the Russian Federation led to difficulties in the realisation of the 
rights and legal interests of private persons in relations with public adminis- 
tration authorities (e.g., regarding the registration of IDP for the purposes of 
receiving state aid or obtaining documents, restricted access to administra- 
tive services, etc.). During the state of martial law, the principles and mech- 
anisms of the LAP will be applicable with some necessary restrictions (e.g., 
measures for the protection of objects of critical infrastructure, or restric- 
tions regarding free movement, choice of place of residence, protection of 
state secrets, etc.) stipulated in accordance with the Constitution of Ukraine 
(Art. 64) and the relevant martial laws. 

Ensuring and protecting human rights in healthcare during times of 
emergency, particularly in times of war, is a challenging task. It can, how- 
ever, be accomplished, as has been proven by the Ukrainian experience 
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of the protection of such rights during the full-fledged war of aggression 
unleased by the Russian Federation against Ukraine. Being committed to 
performing its international law and constitutional obligations to protect 
the non-derogable rights to life and personal integrity extending to certain 
health-related duties, Ukraine has also managed to ensure the protection 
of the right to health. Despite the fact that the Constitution of Ukraine 
allows the right to healthcare and medical assistance to be temporarily lim- 
ited under the conditions of martial law, no derogation from that right has 
taken place. Several measures have been undertaken by the Ukrainian gov- 
ernment, the healthcare profession, and civil society - not only to ensure 
the provision of timely and appropriate healthcare, but also to reduce the 
damage to the determinants of health (e.g., access to safe water, adequate 
housing, etc.) caused by the war. Some of these measures were among the 
factors that ensured the resilience of the Ukrainian healthcare system and 
the possibility to protect human rights in healthcare in the country. 
The war highlighted existing issues of the protection of the rights of patients 
and healthcare professionals, and brought a new set of problems (e.g., dif- 
ficulties in ensuring the right to access healthcare services, especially for 
vulnerable patients; the increased need for mental healthcare and reha- 
bilitation; the necessity of properly differentiating between civil and mili- 
tary medicine; the need for the improvement of the standardisation of the 
healthcare service landscape to be performed by the healthcare profession 
rather than by the regulator, etc.). At the same time, efforts to increase the 
level of protection of the rights of patients and healthcare professionals were 
not stopped by the war. As it derives from the Ukraine Recovery Plan, such 
efforts are to be extended and launched in the nearest future. 
In recent years, scientific developments regarding business and human 
rights have formed a new prism through which the human rights obliga- 
tions of corporate actors can be viewed. The Ukrainian recovery plan should 
be based on the RBC approach. For these purposes, following the UNGPs, 
the governmental agencies responsible for providing financial funds and 
other forms of cooperation with the private sector as part of the Ukraine’s 
recovery effort should guide companies towards: 

(a) publicly affirming their support for democracy, the rule of law, solidar- 
ity, fundamental human rights and territorial integrity; 

(b) publicly committing to exercising their leverage responsibly, both 
within their value chains (supporting business partners in building 
human rights capacities) and in governmental relations (ensuring that 
companies do not lobby for policies that protect their operations while 
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shifting burdens onto the most vulnerable), in particular by including 
in the company’s human rights policy the commitment not to influence 
the political and regulatory sphere in an irresponsible way; 

(c) having a responsible exit strategy as part of their human rights policy 
based on consultations with workers and external stakeholders, with 
disengagement as a last resort; 

(d) developing and adopting policies on the work, family and volunteering 
balance. 

In the recovery agenda of Ukraine, the BHR approach can provide a sys- 
tematic framework for when and how a company has an obligation to do 
something more than simply provide respect or do no harm. The example 
of Ukraine is particularly telling because it creates a real sense of urgency to 
do something. In this regard, a coherent understanding of solidarity has a 
clear link with the concept of dignity, but also, arguably, a transnational and 
transgenerational dimension. This understanding should be reflected by all 
governmental recovery actions in Ukraine. In particular, ensuring compet- 
itive access to funding and growing value by adding sectors of the economy 
should be seen as critical projects in the recovery plan, which itself should 
be based on the RBC approach. 

The context of war increases the risk of cybercrime. The regulation of cyber- 

crime is usually based on a combination of national legislation and interna- 

tional agreements and standards. As cybercrime is becoming increasingly 
complex and global, regulation must meet these challenges. International 
organisations such as Interpol conduct joint operations and provide a plat- 
form for information sharing between countries. Some countries are creating 
special cyber police units and centres to fight cybercrime, and cybercrimi- 
nals can now be tried and prosecuted by national and international courts 
either under the laws of the country in which they commit crime or in the 
country which apprehends them. In this direction, Ukraine has undertaken 
positive steps in the legal field, including by defining cybercrime in its CC 

(e.g., articles about unauthorised access to computers, spreading viruses, the 

theft of electronic information and other types of cybercrime) and adopt- 

ing cybersecurity strategies and policies. Because cybercrime is of a flexible 
nature, the process of improving the legislation should be continuous and 
prompt. 

Ensuring the effective fight against cybercrime requires the constant updat- 

ing of legislation and technological measures and the cooperation of national 

and international organisations, taking into account the global nature of 
cyber threats. In the conditions of martial law and given the accelerated 
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development of digital technologies, cyber defence should be considered 
comprehensively. After all, the loss of funds and the leakage of information 
are only two examples of scenarios that the implementation of a cyberattack 
could create, and critical elements of the country’s infrastructure are under 
threat. For these reasons, the prevention and elimination of threats to the 
digital transformation of cyber defence is the basis of both the competitive- 
ness of business activity and the success of the state in general. 

Considering the situation in the international arena and the constant 
improvement of the skills of Russian cybercriminals and hackers, it is nec- 
essary to pay sufficient attention at the state level to the issues of strength- 
ening cybersecurity and data protection. Resilience against hacking and 
cyberattacks is important in any field, and digital security will only continue 
to grow in importance in the coming years. The state is taking important 
steps to strengthen cybersecurity at both the regulatory and methodological 
levels, which will allow the response to various types of events in cyber- 
space to be regulated and will significantly strengthen the protection of 
information resources and objects critical to the information infrastructure 
against cyberattacks. In order to ensure the cybersecurity of Ukraine, it is 
necessary to strengthen the interaction between the main subjects of the 
national cybersecurity system and to establish constructive cooperation. 
Strengthening the state of cybersecurity also involves the implementation 
and adaptation of EU legislation into national standards in the field of cyber- 
security. Further efforts are also needed with regard to active work with the 
private sector, creating partnerships to share information and jointly fight 
cybercrime. 

The Polish case study demonstrates that legislators are capable of reacting 
relatively quickly to the new challenges faced by Europe, and in particular by 
the states directly neighbouring Ukraine when it was attacked by the Russian 
Federation on 24 February 2022. The need to introduce new legal regula- 
tions concerned various spheres, including: a) first and foremost, ensuring 
the security of Polish citizens and the Polish state and strengthening the 
state’s defence potential in the event of possible aggression by an unpredict- 
able Russian aggressor; b) providing a legal basis for the entry and stay in the 
Polish territory of Ukrainian citizens fleeing the war, and regulating their 
legal situation by granting them a range of rights; c) effective implementa- 
tion of sanctions imposed on the Russian Federation and Russian citizens 
in connection with its aggression against Ukraine. Some of these regula- 
tions were determined by the EU, mainly the Council’s Decision on the 
activation of the Temporary Protection Directive and several Regulations 
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on sanctions. The swift enactment of the aforementioned acts through an 
extraordinary (fast-tracked) mode can be justified by the urgent need for an 
immediate response to an extraordinary situation. Despite some provisions 
requiring subsequent clarification or supplementation, the overall legisla- 
tive quality of the measures in response to the war of aggression against 
Ukraine was deemed satisfactory. Notably, all amendments proposed by the 
Government, and occasionally by the majority party, received unanimous 
support from all political parties. This consensus underscores the political 
unity in addressing legislation related to the conflict in Ukraine, even in the 
face of significant divisions within the Polish political landscape. 


Summary 


‘Resort to the violence of armed conflict, with all its usual chances and accidents, its fre- 
quent furies and inhumanities, its lists of casualties, trails of desolation, and legacies of 
hatred, looks like the antithesis of everything comprised in that ark of civilizations cove- 
nant, the rule of law’ (Best, 1994, p. 3). 


The 2022 Russian invasion of Ukraine has produced the most publicized and 
transparent, deadly military conflict in history. Pursuit of legal recourse has been 
initiated by multiple international institutions and national governments, and 
their respective courts. Organs of the UN, the Council of Europe, the EU, a score 
of national governments and NGOs have set in motion investigations and pros- 
ecutions for the array of war crimes alleged, from classic war crimes and crimes 
against humanity, to genocide. Evidence of these war crimes began to be gath- 
ered on an unprecedented scale as events unfolded. Prosecutions for war crimes 
have begun and will redouble as legal processes advance. Russian combatants 
and military leaders are being and will be called to justice. 

One further, fundamental degree of accountability will require exceptional 
measures. Even today’s advanced array of investigations and prosecutions that 
follow will leave the most culpable national political leaders immune from reach, 
and especially from the most properly tailored crime of aggression. Observing 
the unique visibility and provability of the hostile acts on the battlefield and in 
the presidential war rooms some advocates have proposed the establishment of 
a new ad hoc criminal tribunal, perhaps a hybrid court in coordination with 
Ukraine and other institutions, for the prosecution of Russian political and mili- 
tary leaders, as one effective avenue to restore justice and credibility to the inter- 
national system, in the face of this manifest aggression (European Parliament 
2022). Consolidating the major war crimes prosecutions in this special ad hoc 
court may produce the most effective results. 

The dramatic circumstances in this war of aggression, featuring the unprece- 
dented publicity, documentation, and aggressive investigations from the scenes 
of battle will unavoidably produce a new model for the promotion of human 
rights accountability, setting higher standards for human rights protection and 
vindication than at any time in the past. 

The first part of the book looks into the role of values and identity as a basis 
of legal developments during armed conflicts and other emergencies in the 
countries. Firstly, it explores the polysemy of human dignity in the system of 
legal principles. Taking into account the relative novelty of human dignity as a 
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category of positive law and the plurality of its interpretations, the first part of 
the book analyses the hierarchical and dynamic aspects of dignity in the system 
of legal principles. It follows Kant’s concept of dignity and relies on fundamental 
legal instruments to substantiate the character of dignity as the highest moral 
category in the system of principles of law, where dignity is sustained as not 
requiring deductive proof - as untouchable and undefinable in concrete terms. 
On the other hand, it unfolds the threat of totalitarianism and the importance of 
the dynamism of dignity in the context of the need for the social development of 
human rights. Dignity is distinct from other legal principles as a supreme moral 
category and a legislative maxim that dynamically impregnates the entire legal 
system and requires that humanity always be guaranteed as an end in itself. The 
gap between the hierarchical and dynamic aspects of dignity is revealed as a 
characteristic inherent in any democratic legal system, maintained by the rule of 
law and the separation of powers and as a safeguard against the messianic role of 
totalitarian regimes in the historicist vision of the past and future. 

Secondly, the authors analyse the value-based approach to legal interpreta- 
tion, the way in which it interplays among other interpretative methods of law, 
its content, and the question of what determines the meaning of ‘value, as well 
as whether there are any legal tools that can be used to resolve a conflict of val- 
ues. This includes an exploration of whether the application of the value-based 
approach differs in democracies and non-democracies and in times of peace and 
crisis — and, if so, how. The role of the judiciary in implementing this approach 
to judicial interpretation in different political regimes is also delved into. These 
issues are addressed by examining the concept of the value-based approach to 
legal interpretation through the determination of the meaning of value and spe- 
cific features of the application of this approach under different political regimes 
and in emergency situations. The research reveals that this approach in legal 
interpretation is based on all fundamental values that are upheld by societies and 
is subject to change due to the changing character of societies and their living 
order. Its application in interpreting the law is very complex, dense and chal- 
lenging, urging judges to identify these changes as well as to balance conflicting 
values in legal disputes. The authors assert that the application of the value-based 
approach in legal interpretation differs significantly across different political 
regimes and depends on the values enshrined in the legal system and the polit- 
ical goals of each regime. The character of the regime affects the interpretative 
system that the judge should adopt. National constitutions, which are compatible 
with the ius cogens, are supposed to be legal cornerstones that prevent departures 
from the rule of law, the protection of fundamental human rights and the justi- 
fied interpretation of law both in times of crisis and peace. 
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Thirdly, the place and role of freedom of conscience in the system of values 
during emergencies is analysed. From the time of Socrates to the events involv- 
ing Salman Rushdie, the war against freedom of conscience has always been 
part of human history. What makes the state of this freedom even more pressing 
today is that we have recently seen an increase in the erosion of the freedom to 
hold, express and live according to personal beliefs and commitments through 
various constraints, including surveillance technology, religious discrimination, 
white supremacy movements, and re-education camps that inhibit freedom of 
conscience and other freedoms. Although it has been decades since freedom of 
conscience as a core human right first appeared under the protection of interna- 
tional law, this fundamental right appears to be an overlooked piece in the uni- 
versal human rights jigsaw to the extent that it sometimes receives the label of a 
forgotten right. The authors first examine recent scholarship, international legal 
regulation and case law in order to reveal the concept of freedom of conscience. 
The treatment of freedom of conscience which has prevailed through the years 
is also taken into consideration in order to illustrate the thesis that the aim has 
always been to make individuals rethink prevailing beliefs and commitments, 
instil an ideology and transform a collective way of thinking. Later, the authors 
explore the specific ways in which freedom of conscience appears to be under 
attack in the context of the war of aggression in Ukraine. 

The fourth perspective that this part of the book delves into is the possible 
impact of identity on Ukraine’s European aspirations, providing an insight into 
future developments that are getting underway at present despite the ongoing 
aggression against the country. The amendments to the Ukrainian Constitution 
in 2019, confirming the European identity of the Ukrainian people and declar- 
ing the irreversibility of the Euro-Atlantic course of Ukraine, prove Ukraine's 
aspiration to become a member of the Western democratic community. The 
clauses enabling the Europeanisation of Ukraine signify the receptiveness of 
the Constitution towards international cooperation and a specific form of inte- 
gration - fully fledged membership in the EU and NATO. The values-based 
commonness between Ukraine and Western democratic states as the founda- 
tion of the geopolitical orientation expressed in the provisions of the Ukrainian 
Constitution provoked Russia to impose a condition for ending this unprovoked 
war: the aggressor required that the Constitution of Ukraine be changed, enshrin- 
ing the country’s neutrality as a condition to cease hostilities on Ukrainian soil. 
The research aims to ascertain whether a peace treaty that requires that the core 
of the Constitution be changed can be considered democratically acceptable. 
Can the Constitution defend itself against unconstitutional amendments that 
lead the state towards the destruction of its newly chosen course? Construction 
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of constitutional clauses enabling the Europeanisation of Ukraine and their sig- 
nificance to the Ukrainian legal order are explored, as well as their impact on the 
activities of state institutions. Further, it considers whether the requirement to 
change the core of the Constitution can be considered even theoretically accept- 
able in a democratic sense, notwithstanding that it could bring the desired peace 
to the state and its people. The role of the Constitutional Court during this war of 
aggression, when martial law has been declared, is considered. Finally, Ukraine's 
perspective on joining the EU after this war of aggression is evaluated as the 
Constitution prescribes it, and the steps taken in this direction. 

Chapter 2 of the book reviews the challenges faced by international law in the 
context of armed conflicts and emergencies by examining the function of the pro- 
hibition of the use of force in contemporary settings, selected issues of the IHL, 
the problem of genocidal intent from a historical perspective and its applicability 
to the war of aggression against Ukraine, and jurisdictional challenges related to 
the coastal state rights dispute concerning sovereignty over Crimea in the con- 
text of international dispute resolution. 

At the outset, the research argues that progress towards peace can be 
achieved with the help of a shift from old to new legal thought in the collec- 
tive legal consciousness of the international community. It is considered that 
the purposes stated in the UN Charter - namely, maintaining peace and secu- 
rity, implementing fundamental human rights and re-establishing the rule of 
law - remain valid in the contemporary world. However, these purposes will 
not be achieved if the old legal thought shaping understanding and determining 
actions continues to be the dominant perception. A list of the characteristics of 
this old legal thought can be identified as follows: (i) a state-centred approach, 
(ii) the primacy of politics, (iii) a focus on strengthening the armed forces, and 
(iv) legal positivism. These characteristics manifest in practice in the case of 
the Russian Federation’s war of aggression against Ukraine. Furthermore, the 
proposition is made that new legal thought should consist of the following non- 
exhaustive list of characteristics: (i) an individual-centred international system 
as opposed to a state-centred international system, (ii) the priority of the rule of 
law over politics in international law, (iii) a primary focus on actively creating 
peace instead of a primary focus on the constant prevention of war on the inter- 
national plane, and (iv) reintroducing natural law and balancing it with positive 
legal thought. This change of the dominant perception would lead to a change 
of understanding regarding the substance of Articles 1(1) and 2(4) of the UN 
Charter and the relationships between them. Namely, that peace cannot be won, 
but only created; that the use of force is a jus cogens norm and serves as a border 
between the world of order and the world of disorder; and that the relationship 
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between peace and the prohibition of the use force is a complex phenomenon, 
not a dualistic choice. 

Further, the authors contend that Russia’s war of aggression against Ukraine 
has raised a number of legal issues related to the application of the IHL. In official 
statements, Russia is constantly denying the very fact of this full-scale invasion 
as war, masking it by using the term ‘special military operation. Such a term has 
no ground in the IHL; therefore, Russia’s actions have to be evaluated as interna- 
tional armed conflict, and the captured Ukrainian territories, including Crimea, 
should be treated as territories under belligerent occupation, despite Russia’s 
annexations. An important issue is the status of the fighting forces, where Russia 
is again keen to deny combatant status to a number of Ukrainian units, such 
as the members of the Azov regiment, fighters from the so-called International 
Legion, and even territorial defence forces. In most cases, such denial is unlaw- 
ful. One particular issue is the status of the fighters of Russias Wagner PMC, 
which was engaged in the war against Ukraine. Despite the fact that Russia is 
not accepting responsibility for their actions, they must be considered as part of 
Russias armed forces and Russia must bear responsibility. This war is also seeing 
large numbers of prisoners of war captured and mistreated, especially by Russia, 
which is a significant issue that is also briefly considered in the research. 

Thirdly, the second part of the book discusses genocidal intent as the mens rea 
for the crime of genocide in light of the 1948 Genocide Convention (UNCG) and 
the case law under the European Convention for the Protection of Human Rights 
and Fundamental Freedoms (ECHR) regarding Soviet crimes in Lithuania, ana- 
lysing relevant recent Russian sources for potential proof of genocidal intent in 
Ukraine since February 2022. The research focuses on one element of genocidal 
intent — the perpetrator state's plan to destroy a national group, in whole or in 
part, as established in genocidal declarations or speech. It does not cover the 
issue of individual criminal responsibility for genocide. 

In the following sub-chapter, the authors evaluate jurisdictional challenges 
related to the coastal state rights dispute concerning sovereignty over Crimea. 
This dispute remains unresolved, and this research examines the options for 
determining the status of Crimea in accordance with international law so that 
issues related to the law of the sea in the waters surrounding the Crimean 
Peninsula can be resolved by the UNCLOS dispute settlement procedure. Firstly, 
the factual background of the Coastal State Rights Dispute and the findings of the 
Annex VII arbitral tribunal in its Award on Preliminary Objections are consid- 
ered. Secondly, such options to solve the dispute within the UNCLOS dispute 
settlement procedure as supplemental jurisdiction and conditional decisions are 
addressed. Thirdly, alternative options to overcome a jurisdictional challenge 
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in the Coastal State Rights Dispute regarding sovereignty over Crimea are eval- 
uated: receiving a SC decision on the occupation and annexation of Crimea, 
obtaining an advisory opinion from the ICJ, or hearing the decision of the ICC 
or an ad hoc tribunal on the crime of aggression committed by the Russian 
Federation. 

Chapter 3 of the book reviews specific challenges raised in particular fields of 
law by emergencies and armed conflict situations, with a view toward examining 
how the law should or has changed to address these challenges. Issues arising 
in the law of criminal proceedings, lay participation in court proceedings, envi- 
ronmental law, the law of elections, administrative law, health law, BHR law and 
cybersecurity law are examined in detail. In addition, a case study involving a 
neighbouring country affected by the aggression against Ukraine is presented, 
with regard to a more general problem relating to the adaptation of the legislative 
process to this emergency situation. 

Russias aggression against Ukraine will one day be adjudicated over, and this 
will entail the issue of the responsibility of the aggressor state. However, numer- 
ous issues related to bringing individuals to justice have already begun to arise. 
Among these are criminal proceedings in absentia, which involve several condi- 
tions, including the right to be informed, non-compliance with which may lead 
to an infringement of the individual’s right to a fair trial. This research raises 
the question of whether the fairly well-established interpretation of this right in 
supranational case-law strikes the correct balance between the right to due pro- 
cess of persons accused of international crimes (war crimes and crimes against 
humanity) and the expectations of victims, society, the State and the interna- 
tional community regarding substantive and procedural justice in such cases. 
The second problem considered in this regard concerns the legal consequences 
of a violation of the right of a person who is subject to proceedings in absentia 
to be adequately informed. The research raises the question of whether such an 
infringement can be remedied by granting the individual the unlimited right to 
a new procedure, or whether such a right can be subject to certain conditions. 
The study concludes that the implementation of the right to information in cases 
concerning war crimes and crimes against humanity is de facto quite complex. 
The method of notification of the accused person is not precisely defined; there- 
fore, national courts and law enforcement authorities must constantly decide 
whether the way in which they choose to inform the accused person is compliant 
with the requirements of fair proceedings. Thus, particular attention should be 
paid to the diligence exercised by public authorities in order to inform the per- 
son concerned and to the diligence exercised by the person concerned in order 
to receive that information. In the interests of justice, criminal proceedings in 
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absentia, including cases of war crimes and crimes against humanity, may also 
take place against an uninformed person, in which case the individual must be 
guaranteed the effective right to a new trial. 

The constitutional principle of the rule of law enshrined in the Constitution 
of Ukraine presupposes the duty of the state, among other things, to guarantee 
human rights and freedoms, even during aggression. One of the ways to ensure 
this is a transparent and efficient judicial system. Such a judicial system is one 
of the means of achieving justice, which is, inter alia, an integral part of the fun- 
damental principle of the rule of law. Thus, another aspect related to the system 
of justice is lay participation and its constitutional place. The core function of 
the courts in Ukraine - to protect human rights and freedoms - is achieved by 
administering justice by judges together with citizens without any legal educa- 
tion (i.e., lay judges) in some cases. The Constitution of Ukraine uses the term 
npucaxcni, which can be translated into English as either jurors or lay judges, 
depending on the context. The research investigates the lay participation model 
in Ukraine and its functioning during Russias war of aggression. Firstly, the con- 
stitutional and ordinary regulations related to lay participation in Ukraine are 
analysed and its practical operation during this war of aggression is examined. 
A detailed analysis of legal regulation is presented in order to identify the most 
optimal and rational modern model of lay participation. 

Aggression against Ukraine has affected the application and implemen- 
tation of several areas of law. The research notes that many wars have played 
a significant role in shaping environmental law and policies. Recognising the 
environmental consequences of wars has spurred efforts to protect the environ- 
ment during wartime, preserve cultural and natural heritage, hold individuals 
accountable for environmental crimes, and promote sustainable development 
in a post-war context. At the same time, the environment was considered an 
unavoidable war casualty for a long time, but the war against Ukraine poses 
important environmental challenges, adversely affecting climate change, biodi- 
versity and wellbeing. New international norms to safeguard the environment 
during conflict are urgently needed. These challenges directly and indirectly 
impact fundamental rights guaranteed at the international and European levels. 
War has a tremendous negative impact on air, water, and soil. The existing rules 
under the IHL and international criminal law, as the example of the war against 
Ukraine demonstrates, are not sufficient to ensure environmental protection and 
have been largely ineffective and inappropriate. The growing awareness of the 
importance of environmental protection and the effects of war on the environ- 
ment raises more questions about the effective protection of fundamental rights 
and the responsibility and accountability of states. This research concludes that 


362 Summary 


in order to effectively protect the environment, assessing the impact of existing 
international mechanisms and possibly introducing new legal norms, such as by 
including ecocide as an international crime, is necessary. 

Emergency situations also affect the law of elections, and this will become very 
relevant for Ukraine. The research considers the issue of elections in Ukraine and 
the implementation of the principle of regular elections in legal acts. The authors 
analyse how the martial law introduced in Ukraine on 24 February 2022 affects 
the organisation of both presidential elections and elections to the Verkhovna 
Rada of Ukraine. The analysis focuses on the types of elections that could be 
held, the gaps in legal acts, and potential issues that Ukraine will face in organis- 
ing elections after the end of martial law. 

In the administrative procedure, this research looks into the newest legislative 
developments in this field and explores if and how they should be influenced by 
the emergency situation. Research reveals the concept of administrative proce- 
dure, development of the Law of Ukraine on Administrative Procedure, provides 
for the analysis of the key novelties of the Law, core guaranties for the private 
persons in relations with public administration entities, the main obligations of 
the public servants, explores possible challenges and solutions in practical real- 
ization of the Law in current and post-conflict Ukraine. Administrative proce- 
dure is a crucial element of good administration. In certain European countries 
legal regulation of the administrative procedure tradition goes back to a hun- 
dred years. The legal acts in many countries enshrine modern principles (right 
to be heard, publicity, oral proceedings, economy, efficiency) and institutes of 
administrative procedure. However, in some countries, legislation of this mag- 
nitude has been adopted quite recently. In Ukraine, the Law on Administrative 
Procedure was adopted after several decades of deliberations and discussions 
at the most painful time for this country, during the full-scale aggression of the 
Russian Federation against Ukraine. This study examines the concept of admin- 
istrative procedure in the doctrine of administrative law and the relevance of the 
new legal provisions both during and after the state of emergency in Ukraine. 

Further, the study discusses the issues of ensuring and protecting human 
rights in healthcare based on the Ukrainian experience accumulated during the 
full-fledged war of aggression. Special attention is paid to the protection of the 
right to health in conjunction with the non-derogable rights to life and to per- 
sonal integrity that have been severely violated during this aggression. Despite 
constitutional permission to do so, no derogation from the right to healthcare 
and medical assistance has taken place during this period of martial law, which 
is commendable. Some of the measures taken to ensure not only the timely and 
appropriate rendering of healthcare services but also the reduction of damage to 
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underlying health determinants (e.g., access to safe water, provision of adequate 
housing, etc.) caused by the war of aggression are also considered. The research 
also outlines the factors that conditioned the resilience of the Ukrainian health- 
care system and the possibility to protect the right to health during wartime. 
Some legislative and governance measures aimed at ensuring the resilience of 
the healthcare system, which is a prerequisite for the protection of human rights 
within healthcare, are reviewed. This research focuses its attention on the prob- 
lems of and solutions to ensuring and protecting patients and healthcare profes- 
sionals’ rights in times of war. New challenges (e.g., ensuring access to healthcare, 
especially for the vulnerable, the increased need for mental healthcare and reha- 
bilitation, etc.) have appeared, in addition to pre-existing ones (in particular, the 
lack of effective mechanisms for exercising the rights of both patients and health- 
care professionals). Some legislative interventions aimed at responding to such 
challenges are discussed. It is pointed out that the war has not stopped legislative 
efforts directed at increasing the level of protection of patients and healthcare 
professionals’ rights. Moreover, even during these times, a degree of progress 
has been made in terms of legislative and institutional support via the protection 
of these rights, especially in certain spheres (e.g., transplantation). A number 
of measures (e.g., the introduction of healthcare professionals’ self-governance) 
need to be undertaken within the framework of Ukraines recovery process to 
help Ukraine recover, modernise its healthcare system, and better protect human 
rights in healthcare. It is emphasised that the legal protection of patients and 
healthcare professionals’ rights is ensured even during martial law. 

Another important aspect is touched on by this research concerns the impor- 
tance of a human rights-based approach when rebuilding Ukraine. For its imple- 
mentation, different stakeholders play critical roles. In this regard, the role of 
business actors — both international and Ukrainian - should be taken into con- 
sideration. The international community is increasingly setting expectations for 
responsible business conduct through international sustainability initiatives. 
This includes the UN Sustainable Development Goals, the OECD Guidelines 
for Multinational Enterprises, and the UN Guiding Principles for BHR. This 
research explores how business and the concept of human rights define the role 
of corporate actors in the recovery agenda for Ukraine. It is argued that a uni- 
versal, one-size-fits-all model of business conduct that meets social expectations 
of corporate responsibility and respect for human rights in times of post-war 
recovery is not possible. Instead, there is a need for the heightened, vulnerability- 
sensitive and solidarity-oriented implementation of HRDD. This requires the 
joint efforts of the state, local municipalities, investors, academia, civil soci- 
ety organisations and corporate actors, with an ongoing understanding of the 
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rapidly changing context. Companies and investors should build their internal 
capacities to undertake HRDD and embed human rights throughout their oper- 
ations to implement responsible business conduct in a concrete manner. This 
approach should be implemented as a cross-cutting component of all govern- 
mental recovery actions in Ukraine. 

Moving to another field, this research further evaluates the most critical 
aspects of cyber defence in Ukraine and the role of cybersecurity in the coun- 
try. It particularly focuses on issues related to cybercrime within the context of 
ongoing warfare. In the modern world, cybersecurity has become a vital com- 
ponent of national security. Ukraine, constantly facing cyber threats and attacks, 
especially against the backdrop of Russias aggression, is no exception. The 
research highlights Ukraine's ongoing battles against constant cyberattacks tar- 
geting its critical infrastructure, communication networks, and vital economic 
assets. Cyberattacks can have severe repercussions for the country’s economy 
and security, including data destruction, the theft of confidential information, 
and the disruption of critical systems. It delves into the role and significance 
of cyber defence in Ukraines national defence system. Cyber defence plays a 
crucial role in countering cybercrime and safeguarding national infrastructure. 
Cybersecurity experts employ modern technologies and strategies to detect, pre- 
vent, and respond to cyberattacks, offering support to Ukrainian military and 
law enforcement agencies in the realm of cybersecurity. Special attention is given 
to studying the task of countering cybercrime in Ukraine during wartime. In this 
context, it is crucial to develop and enhance cyber defence tools and strategies, 
as well as collaborate with international partners for information exchange and 
assistance in detecting and mitigating cyber threats. 

As an integral component of national security, cyber defence requires con- 
stant improvement and cooperation to ensure the country’s resilience against 
cyber threats. It demands a comprehensive approach, encompassing technical 
measures, policy decisions, and collaboration with national and international 
entities. Protecting national cybersecurity is the responsibility of all citizens and 
organisations, necessitating ongoing attention and investment to maintain the 
country’s stability and security. 

Cybercrime is a relatively new type of crime that is under constant develop- 
ment. Its negative impact in the context of war and extraordinary situations is 
increasing and the mechanism of combating cybercrime is being developed with 
the help of new technologies, as well as through the prompt adoption of new 
legal norms. The fight against cybercrime in the field of law is urgent and com- 
plex, and it is necessary to respond promptly to existing manifestations, antici- 
pate possible variations, harmonise the internal legislation of countries and enter 
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into a common international legal space. The research explores the strengths 
and weaknesses of countering cybercrime through legal and operational mecha- 
nisms, and suggests possible mechanisms for their improvement. 

The book ends with a case study of Poland, analysing the adaptability of 
the legislative process to emergency situations. The war of aggression against 
Ukraine has had numerous effects on law-making in Poland, which, as a neigh- 
bouring state, has been particularly affected by the massive influx of Ukrainians 
seeking refuge. In this case study, the issues that required a legislative response 
are examined and the most important solutions adopted by the Polish legisla- 
ture in the fields of defence and state security, refugee assistance and sanctions 
against the aggressor are analysed. Special legislative procedures under which 
the above regulations were enacted are reviewed, noting the dynamics of the leg- 
islative process, the impact of the circumstances on political relations between 
the parliamentary majority and the opposition during the enactment of laws, 
as well as the quality and stability of the enacted laws. The study shows that 
the Polish legislator responded quickly to emerging challenges in Europe after 
24 February 2022. The rapid implementation of new legal regulation in various 
areas in Poland took place in emergency (fast-tracked) mode, justified by the 
need for an immediate response to an exceptional situation. Importantly, these 
measures received unanimous support from all political parties. Some of these 
regulations were influenced by the EU, in particular the decision of the Council 
Commission launching the Temporary Protection Directive and several regula- 
tions on sanctions. 
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